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By stipulation of the parties, Defendant SDG&E's motions for a new trial 

and for a judgment notwithstanding the verdict and Plaintiffs' cross-motion for 

judgment notwithstanding the verdict came on for hearing December 19,2008 at 

1 :30 p.m. in Department 67 of the San Diego Superior Court The trial judge, David 

B. Oberholtzer, presided. 

Todd E. Macaluso, James P. Frantz, Jon R. Williams and Daniel U. Smith 

appeared on behalf of Plaintiffs. C. Larry Davis, Raul Olamendi Smith and John A. 

Taylor appeared on behalf of Defendant 

The court, having reviewed the scholarly briefs, exhibits and authorities 

cited, and having considered the arguments of counsel, GRANTS SDG&E's motion 
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for a new trial pursuant to Code of Civil Procedure §657, subdivision (5), on the 

issue of punitive damages only, except, if the representative of an estate consents 

to a remittitur of punitive damages and will accept the payment listed below in 

place and instead of $10,100,000. If the remittitur is accepted, as to that estate, 

SDG&E's motion for a new trial is DENIED. 

Estate of Captain Joseph Miller USMC: $2,125,000 

Estate of Staff Sergeant Lori Anne Privette, USMC: $2,125,000 

Estate of Lance Corporal Joshua Harris, USMC: $2,125,000 

Estate of 1st Lieutenant MichaelS. Lawler, USMC: $2,125,000 

Each Estate may accept or reject the remittitur individually without affecting 

the choice of the others.1 As to those who accept, the court shall enter an 

amended judgment accordingly. As to those who do not accept, the court shall 

enter an order granting a new trial to Defendant SDG&E on the Issue of punitive 

damages only. 

I. BACKGROUND 

Following motions and voir dire, the parties addressed the Jury with 

opening statements on August 8, 2008. Following evidence, argument and 

instruction, the Jury returned a verdict on September 3, 2008, finding SDG&E's 

negligence was a substantial factor in causing the death of the four Marines listed 

above, and awarded the parent(s) of each $2,120,000 in non-economic damages, 

as well as $2,200,000 in economic damages and $4,500,000 in non-economic 

1 The court Is mindful an estate acts through a representative, who Is the proper named party. "Estate" 
Is used here to distinguish the survivor claims from the wrongful death claims. 
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damages to Blythe Lawler, 1st Lt. Lawler's widow. The jury found SDG&E 56% at 

fault, attributing 22% of the fault to Capt Miller and 1st Lt. Lawler as pilots of the 

destroyed aircraft, 8% of the fault to the flight leader, and 14% of the fault to 

others. 

Additionally, the Jury found that two individuals who testified on behalf of 

SDG&E were officers, directors or managing agents who had acted with malice in 

the course of their duties. The Jury awarded $10,100,000 in punitive damages to 

each of the estates listed above, a total of $40,400,000. 

On September 24, 2008, the court stayed enforcement of the judgment 

pending post-trial motions without objection from Plaintiffs. On October 17, 2008, 

the court denied Plaintiffs' motion to strike the percentage of fault attributable to 

Huey pilots Capt Miller and 1st Lt. Lawler, flight lead Capt. Chesarek, and "others" 

because of their immunity from liability as members of the armed forces.2 The 

court entered judgment on October 30, 2008; the court's records do not include a 

Notice of Entry of Judgment. 

II. THE MOTIONS 

SDG&E makes the following post-trial motions: 

A. Judgment Notwithstanding the Verdict (JNOV) 

1. Entry of judgment notwithstanding the verdict for Defendant because: 

a. The accident was not foreseeable; and 

b. SDG&E owed plaintiffs no duty of care. 

2 The parties assumed "others" referred to the U.S. Marine Corps, as does the court. 
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2. Entry of judgment notwithstanding the verdict as to punitive damages 

because: 

a. The Estates did not present clear and convincing evidence of malice; 

b. The special verdict did not include a finding of liability as to the 

Estates, nor were any damages awarded on the survivor claims in the 

liability phase of the bifurcated trial, both of which are necessary 

predicates to an award of punitive damages; or 

c. The amount of punitive damages violates SDG&E's rights of due 

process. 

B. Motion for New Trial 

1. SDG&E moves for a new trial because: 

a. It owed Plaintiffs no duty of care; 

b. The verdict was against the weight of the evidence; and 

c. There was insufficient evidence of SDG&E's malice, and the punitive 

damages awarded were excessive. 

C. Plaintiffs' Motion for JNOV 

Plaintiffs filed a cross--motion for partial judgment notwithstanding the 

verdict to add the following findings to the verdict: (1) the Marines survived the 

crash for an appreciable period of time, and (2) the Marines suffered nominal 

damages from the destruction of their personal affects. 

At the hearing, the court discussed its review of the evidence, particularly if 

it was to view the evidence in a light most favorable to the plaintiff (yes for JNOV, 

no for new trial), weigh the evidence as an independent trier of fact (no for JNOV, 
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yes for a new trial), or review the evidence de novo (punitive damages). The court 

is aware of the distinctions, and applied the appropriate standard, even if it is 

unclear in the transcript 3 

Ill. DUTY OF CARE 

A. SDG&E's Motions Based On Duty Of Care Are Untimely 

SDG&E's lead argument in both its motions is it did not owe the crew of the 

Huey a duty of care because the accident was unforeseeable. But SDG&E never 

mentioned duty of care before or during the trial. If it had, the court could have 

ruled on it then, or submitted to the jury any disputed facts relevant to duty. Duty 

is not listed as a legal issue in dispute in the trial readiness report, and the jury 

instructions offered by SDG&E presume the defendant owes plaintiffs a duty of 

care. If SDG&E thought duty of care was to be a pivotal issue, it had an obligation 

to call the question before Plaintiffs put on three weeks of evidence, and certainly 

before the court instructed the jury. SDG&E never asked for a ruling, nor 

suggested the issue might be in play. 

Duty of care is an important question- if the defendant has no duty to 

exercise reasonable care for the plaintiffs' safety and well being, nothing else 

matters, and it should be the first question the court considers. SDG&E has 

waited too long and the motions for new trial and judgment notwithstanding the 

verdict based on duty of care are denied for failure to make a timely objection. 

3 Counsel for SDG&E argued the court Is to view the evidence In a light most favorable to the defendant 
when ruling on the motion for a judgment notwithstanding the verdict for punitive damages. The court 
could not locate any authority supporting a different standard. 

5 



B. Defendant's Duty Of Care Arguments Are Unpersuasive 

Even assuming the duty of care argument was timely, SDG&E relies solely 

on a lack of notice of any dangerous condition in claiming it did not owe these 

Marines any duty to act with ordinary care, asserting an awareness of the specific 

danger posed is sine qua non to bringing a negligence claim. In support, SDG&E 

submits the following facts: 

• SDG&E could not have anticipated low level, dark-night flight 

operations in an area where such flights are generally prohibited. 

• There was no way for SDG&E to know pilots woutd fly off course, 

below 500 feet, and at an unsafe speed out of Talega Canyon. 

• The Huey may have flown the cruise-climb profile directly toward the 

beach because it was low on fuel, an unforeseeable circumstance. 

• The accident was highly unlikely because the lead inexplicably lost 

contact with the Huey just before it hit tower 197. 

• No Marine helicopter had hit a transmission tower on Camp 

Pendleton before. 

There are several flaws in SDG&E's logic, the foremost being its 

misstatement of law: Civil Code §1714, subdivision (a), reads, in part: 

Every one is responsible, not only for the result of his willful acts, 
but also for an injury occasioned to another by his want of ordinary 
care or skill in the management of his property or person, except so 
far as the latter has, willfully or by want of ordinary care, brought 
the injury upon himself or herself. 

The statute is akin to the "duty to the world" analysis championed by Judge 

Andrews' dissent in Palsgrafv. Long island Railroad, 248 N.Y. 339 (1928). In 
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California, anyone injured by a person's negligence may look to that person for 

compensation, foreseeability notwithstanding. 

There are exceptions, but the burden is on the defendant to justify a 

departure from the general rule. Rowland v. Christian, 69 Cal.2d 108, 112-113 

(1968). The factors listed in Rowland v. Christian- foreseeability, certainty of 

injury, closeness of conduct to the injury, moral blame, preventing future harm, 

burden on defendants, consequences to the community of imposing a duty, and 

insurance - are used to balance a particular set of facts when deciding whether to 

depart from §1714, not to determine if there is a duty of care in the first instance. 

One such departure is a person injured by criminals on a landowner's property. 

As a matter of policy, the landowner owes the victim a duty of care to prevent 

criminal acts only if there had been similar crimes committed on property before. 

e.g. Ann M. v. Pacific Plaza Shopping Center, 6 Cal.4th 666, 679 (1993). Every 

single case cited by SDG&E involves persons injured by criminals on a 

landowner's property, a specific and narrow exception to the rule and irrelevant to 

this case.4 

The second flaw in Defendant's duty of care defense is not all the facts 

listed to show lack of notice were proved. For example, the Huey was not "off 

course;" according to the testimony, the crew conducted navigation training for 

the benefit of Staff Sgt Privette and Lance Cpl. Harris before returning to base. 

Nor was there any evidence it is unusual for a crew to continue training to the limit 

of its fuel reserve; the standard operating procedures discussed in the trial say to 

4 Notice Is Important In other cases as well, such as a dangerous condition on a highway or a spill In a 
grocery store, but notice In those contexts Is part of proving a lack of ordinary care, not the threshold 
question of duty. 
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knock off training maneuvers when the aircraft reaches bingo fuel - not before. 

Finally, although flight below 500 feet at the end of Talega Canyon was not 

common in January 2004, neither was it prohibited. 

Any fair person would think SDG&E should have some responsibility for the 

safety of helicopters known to be flying around its transmission lines. The law 

agrees. 

IV. PUNITIVE DAMAGES 

A. Punitive Damages Of $40,400,000 Are a Miscarriage of 

Justice and Violate SDG&E's Rights of Due Process 

The U.S. Supreme Court and the California Supreme Court are in a case-by-

case process of revising the law regarding the size of punitive damages awards. 

At some point a consensus will emerge from courts of review, which one hopes 

may be distilled to jury instructions. See, Exxon Shipping Company v. Baker, -

U.S.-, 128 S.Ct. 2605, 2629 (2008). For now, the appellate opinions give guidance 

to courts enforcing the award. Simon v. San Paolo U.S. Holding Co., 35 Cal.4th 

1159, 1171 (2005). 

This court is to review the verdict de novo against the 14th Amendmenfs 

standards of due process, awkwardly based on a lack of notice. 5 Cooper 

Industries v. Leathennan Tool Group, 532 U.S. 424, 431 (2001 ). The "miscarriage 

of justice" standard in article VI, §13 of the California Constitution seems a better 

fit to the question presented, but the tests developed by the appellate courts may 

5 The notice basis does avoid the risk of "turning any fresh furrows" In the field of substantive due 
process. Troxel v. Granville, 530 U.S. 57,76 (2000). 
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be applied to either a violation of due process or a miscarriage of justice analysis. 

County of Los Angeles v. California Edison, 112 Cai.App.4th 1108, 1121 (2003). 

The parties agree the most important factors in reviewing the jury's punitive 

damages award are the reprehensibility of SDG&E's conduct and the ratio 

between the special damages and the punitive damages. BMWv. Gore, 517 U.S. 

559, 575 (1996). The five touch points of reprehensibility are: 

1. Is the harm financial or actual injury to a person? 

2. Did the defendant exhibit an indifference to safety? 

3. Was the victim financially vulnerable? 

4. Was the malice isolated or repeated? and 

5. The harm resulting from the malice. 

The court has weighed and considered the evidence received at trial and 

finds the jury may have overlooked some of the evidence to find SDG&E's 

reprehensible acts justified $40,100,000 in punitive damages. Listed are both 

mitigating and aggravating factors: 

• The death of four Marines under the age of 30 is harm beyond calculation. 

• It is not fair to say SDG&E was indifferent to the potential for these deaths; 

it is fair to say some SDG&E employees were cavalier about it, saying it was 

the Marine Corps' problem. 

• The tension between the Marines and SDG&E over marking these and other 

towers was long-standing rather than repeated. 

• The jury did not find SDG&E to be solely at fault (56%) for the deaths. The 

court acknowledges percentage of fault and reprehensibility are separate 
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considerations. Nevertheless, the size of the punitive award is measured by 

the conduct actually harming the crew, not a general finding of 

reprehensible acts. Williams v. ConAgra Poultry Co., 378 F .3d 790, 794 (8th 

Cir. 2004). As an aside, the court would have allocated fault differently, 

approximately 45% to SDG&E, 35% to the Huey pilots and 20% to others, 

meaning the Marine Corps. 6 (When the Huey left the TERF route, Captain 

Chesarek was no longer responsible for its navigation. He called out the 

towers, and the Huey rogered. In the court's view, his share of fault is zero.) 

• SDG&E designed its transmission towers to be 198 feet AGL specifically to 

avoid (by two feet) the FAA's marking regulations, even though the risk at 

198 feet is the same as 200 feet. Plaintiffs emphasized this conclusion 

throughout the trial. 

• The towers at the end of Talega Canyon were well under 200 feet; the 

accident tower (#197) was only 136 feet AGL, so the 198 foot design limit 

was not a substantial factor in causing the accident, and should not have 

been considered by the jury as a basis for punitive damages. /d. 

• Most fatal wire strikes occur below 200 feet because most wires are strung 

below 200 feet. Plaintiffs nonetheless asked each SDG&E witness if most 

fatal accidents are between 200 and 150 feet, leaving an impression they 

were aware of the hazard but ignoring it. All else being equal, the hazard for 

wires strung below 200 feet is the same as the hazard for wires strung 

above 200 feet. 

11 The court Is not suggesting it will consider a new trial on percentage of fault. The 56% finding against 
SDG&E Is within the range of outcomes supported by the evidence. 

10 



• The SDG&E executive who testified as a managing agent emphasized safety 

was the company's chief concern. Nevertheless, he could not explain how 

or provide examples reflecting safety concerns. He was not familiar with 

the cause of this accident nor anything about marking wires/towers at Camp 

Pendleton. It may not be his job to know the details, however. He may or 

may not have been responsible for setting safety policy for SOG&E's leased 

land, but whoever was, he or she delegated the responsibility others, who 

were tasked with the details and the work. The distinction was lost on the 

jury. 

• Flynn Ortiz, the SOG&E employee closest to the issue, was knowledgeable 

and dedicated to safety of airplanes around power lines, at Camp Pendleton 

and elsewhere. See, for example, trial exhibit 296. Nevertheless, his 

suggestions were sometimes overruled at Camp Pendleton. For example, 

Ortiz suggested a meeting with the Marines to discuss marking the lines, 

but was told it was a bad idea because it might "reopen" the discussion on 

lighting the towers. 

• The attitude among SOG&E employees with bottom line responsibility 

(some - not all) was to cut costs, rather than balance safety and cost. See, 

for example, trial exhibits 185, 295, 298. 

• Trial exhibit 186.1, a letter dated June 1992, highlights how SOG&E tried to 

paper itself out of its responsibilities, rather than acting on them. 

• The Marine Corps should have been more responsive to SDG&E's requests 

for information and identification of hazards to a maneuvering aircraft. 
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• The Marine Corps should have notified SDG&E it had made changes that 

would alter traffic patterns for low·level helicopters. The construction of the 

LHA practice landing pad, for example. 

• The Marine Corps appears to have treated their lighting requests as the 

beginning of a negotiation, rather than a safety issue - for example the 

initial request to light every tower in Class D airspace. 

• Courts Exhibit 300 is a 1996 follow-up letter from the Marine Corps asking 

about a request to mark some towers in 1992. There was no evidence 

SDG&E responded in 1992 or in 1996, a serious lapse, but waiting four 

years to follow up demonstrates some lack of attention by the Marines as 

well. (Plaintiffs' expert on marking obstructions conceded SDG&E and the 

Marine Corps had like responsibility to detect and remedy dangerous 

conditions.) 

• The argument SDG&E placed profits ahead of people's lives is effective and 

easy to make when discussing a single electric transmission tower and four 

tragic deaths. The counter-argument - SDG&E has a finite amount of 

money to spend on marking power lines and must allocate those resources 

- falls with a thud, but is no less true because a jury does not like to hear it 

• Plaintiffs' did not offer any evidence SDG&E had abandoned altogether its 

obligations to make its transmission lines safe for low-flying aircraft The 

company believed the military should pay for this special lighting 

compatible to missions flown with low light level goggles. Whether that 

belief is justified involves weighing of a number of variables. The focus on 
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the cost to prevent a single accident at a single tower may have distorted 

the jury's view. 

• SDG&E has begun to fix the problem by marking towers in Talega Canyon 

with night vision compatible lights. 7 

There are other facts for and against the size of the punitive damages 

award, but they require more subtle inferences. The court listed the most obvious 

points, taking them directly from its trial notes. 

B. A One-To-One Ratio of Punitive to Compensatory Damages is 

Appropriate and Satisfies Due Process 

In the punitive damages phase, juries get underway without a star to steer 

by, told there is "no fixed formula" to guide you, here are some things to consider, 

and do your best We instruct them not to be influenced by passion or prejudice 

just after they have heard impassioned and emotional arguments from the lawyers 

that in other contexts would be misconduct Courts should not be surprised the 

outcomes are unpredictable and difficult to reconcile. Clark v. Chrysler Corp., 436 

F .3d 594, 611 (6th Cir. 2006). 

The U.S. Supreme Court recognizes the problem, but is yet to adopt "more 

rigorous standards" to guide trial courts. Exxon Shipping, 128 S.Ct at 2629. The 

Supreme Court has been reluctant to find a certain ratio meets the requirements of 

due process, and cautions the importance of the ratio between compensatory 

damages and punitive damages can be overstated. Boerner v. Brown & Williams 

Tobacco Co., 394 F.3d 594,603 (2005). Nevertheless, there appears to be a 

1 The comment in Plaintiffs' brief about a possible lapse of ethics did not advance their argument, 
and was particularly inappropriate because the court made findings about the disclosure of the 
new lights, Including a finding there had been no ethical violation. 
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growing consensus among courts of review a one-to-one ratio is reasonable in 

cases with high compensatory damages. See, for example, Exxon Shipping, 128 

S.Ct at 2634; Boerner, 394 F3d at 603; Williams, 378 F.3d at 799. This court is 

persuaded by the approach and logic in Boerner and Williams, and is adopting the 

one-to-one ratio in this ruling on SDG&E's motion for new trial. 

The court recognizes punitive damages were awarded to the Marines' 

Estates, which suffered trivial special damages because of the limits of Code of 

Civil Procedure §377 .34, and the court is deriving its ratio from the wrongful death 

damages awarded to next of kin. (Of course, Blythe Lawler's verdict was 

considerably higher, including loss of support and consortium. Nevertheless, the 

court can think of no justification to increase the punitive damages awarded to the 

1st Lt Lawler's estate on that basis alone.) 

The jury award of $2,125,000 in wrongful death compensatory damages 

serves as a fair guidepost to measure the hann caused by the maliciousness of 

SDG&E. The court has used the gross amount of the verdict because punitive 

damages are based on the defendant's acts, not an allocation of fault among 

parties who were only negligent 8 See, Williams, 378 F.3d at 798. The $2,125,000 

is within constitutional limits of punitive damages awards in absolute tenns, and 

by the one-to-one ratio. 

C. Plaintiffs Proved Malice by Clear and Convincing Evidence 

The jury concluded managing agents of SDG&E were more than negligent, 

finding they had acted "with malice regarding the events surrounding this case." 

8 The court sees no conflict in applying percentage of fault to measure reprehensibility in lowering 
punitive damages from $10,100,000, then setting it to the side when considering the ratio. 
Different policies guide the two inquiries. 
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Special Verdict, question 8. Their jury instruction on malice mirrored the language 

of Civil Code §3294, subdivision (c)(1): 

"Malice" means conduct which is intended by the defendant 
to cause injury to the plaintiff or despicable conduct which is 
carried on by the defendant with willful and conscious 
disregard of the rights or safety of others. 

To be "conscious," SDG&E had to be aware of the probable danger; to be 

"willful," SDG&E must make a decision to take no action to diminish or eliminate 

the danger and its consequences. 

SDG&E asserts, because the accident was unforeseeable, it was not and 

could not have been aware of any danger posed by tower 197, which obviates 

malice. Specifically, SDG&E asserts none of its employees could have anticipated 

a helicopter would be flying on a very dark night near tower 197 with a low fuel 

state after unwisely practicing TERF maneuvers at the precise instant the flight 

lead lost contact. (Defendant's Points and Authorities in Support of Judgment 

Notwithstanding the Verdict, p.10:1-28.) Maybe not, but aggressive training 

predictably leads to periods when pilots are disoriented, tired and focused on the 

wrong thing. Someone in authority at SDG&E should have recognized the Marines 

at Camp Pendleton were likely to be training as if the next time they performed a 

practiced maneuver someone might be shooting at them, and they would grab 

every minute of training time as if lives depended on it. 

The melodrama is strained, but so is SDG&E's argument it must foresee 

precisely this sequence of events before the law could expect it to react If 
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SDG&E did not know the Marines picked up the pace of training in 2002, they 

should have. 

Moreover, the "nobody told us" defense presented by SDG&E at trial was ill

defined and buttressed by exhibits and testimony doing more harm than good. 

SDG&E never did address Plaintiffs' sub-theme that the crew who flew their 

helicopter into tower 197 was doing something demanding, training for something 

noble. The degree of "despicability" necessary for punitive damages can slide a 

little one way or the other depending on the likely victim, if known by the 

Defendant 

"Clear and convincing" does not mean superior evidence, rather it is 

evidence to give the jurors a higher degree of certainty in their finding. Plaintiffs 

presented evidence that was clear, and for the most part, unrebutted. Given the 

evidence offered in response, it was convincing. That evidence proved SDG&E 

did nothing (as opposed to not enough) in response to the risk of an unlighted 

transmission line passing through one of the busiest military training areas in the 

country, operating with some urgency after 2001. 

In the court's independent judgment, the jury's conclusion SDG&E 

despicably failed to take reasonable precautions to make Camp Pendleton a safe 

place to practice combat maneuvers is just and reasonable. 

D. The Estates Can Recover Punitive Damages Without a Finding of 

Special Damages under the Facts of this Case 

In California, before awarding punitive damages, the trier of fact must find 

the plaintiff was actually injured by the defendant's malicious conduct Some 

appellate opinions add the prerequisite of an actual award of special, nominal or 
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general damages, 9 although Witkin disagrees, B.E. Witkin, Summaty of California 

Law, Torts §1609 (10th ed. 2005), and the Restatement is to the contrary. 

Restatement (2d) of Torts §908, comment c. 

California's common law rule is supported by Civil Code §3294, subdivision 

(a), which states, if proved by clear and convincing evidence, a plaintiff " ..• in 

addition to the actual damages may recover damages for the sake of example and 

by way of punishing the defendant" Plainly, the drafter of this section presumed 

the plaintiff had recovered compensatory damages in the trial's first phase, and 

could seek punitive damages "in addition to" special damages. 

Be that as it may, no case cited by the parties, nor any discovered by the 

court, discusses a rational for this rule. One can presume a jury may award 

punitive damages against a bad person who has not harmed anyone, or an 

overreaching plaintiff who files suit for profit rather than compensation. 

A claim by the estate of a person whose death resulted from another's 

negligence is unique. It is a statutory departure from the common. law, where a 

cause of action for personal injury abates if the plaintiff dies. The recovery by the 

estate is limited, however, to loss or damage the decedent sustained before death, 

and damages for are pain, suffering and disfigurement are specifically excluded. 

Tellingly, punitive damages are specifically included. Code of Civil Procedure 

§377.34. 

Some courts have used the actual loss rule as a gatekeeper to an estate's 

recovery of punitive damages, but have done so without offering any reasons, 

8 "General damages" means losses arising so naturally from a cause of action they are presumed 
without proof, often $1. Special damages must be supported by evidence. In California, an Informal use 
of "general damages" has migrated to mean non-economic damages. 
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usually adding minor damage to a wallet, clothing or other personal effects to the 

person's death. Courts sometimes add that the decedent must still be alive when 

his pants or shirt were singed, scuffed, or stained, because the damage or loss 

must be "sustained before death." /d. 

The court cannot imagine this charade is what the Legislature intended 

when it passed SB-1496 in 1992, moving these survival and continuation 

provisions from the Probate Code to the Code of Civil Procedure. It is absurd to 

have such an important decision as awarding $2,125,000 in punitive damages 

pivot on whether someone's clothing was actually harmed or just needed 

laundering, and is a good example of what happens when a useful principle is 

extended to the limit of its logic, rather than the limit of its usefulness. 

Harris, Privette, Lawler and Miller unquestionably were harmed by the 

Defendanfs negligence -they all died. Their estates are barred by statute from 

recovering for their pain and suffering before death, but they endured that pain 

and suffering notwithstanding, at least for a short time. 

Moreover, Code of Civil Procedure §377.34 specifically provides for punitive 

damages, even while eliminating pain, suffering and disfigurement This specific 

statement of legislative intent in a §377.34 survivor action trumps the 

undifferentiated rule that a claim for punitive damages necessarily requires a prior 

bivial recovery. The harm suffered by these Marines is more than enough to 

satisfy any gate keeping to a claim for punitive damages, and the Defendanfs 

motions for JNOV and/or new bial on these grounds are denied. 
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This order renders the Plaintiffs' cross motion for JNOV moot 

Nevertheless, if a reviewing court disagrees with this court's conclusions, its 

findings would be that the decedents lost their under garments as a result of the 

crash. The flight suits, helmets, survival gear and boots belonged to the Marine 

Corps, but officers, a Staff Sergeant and a Lance Corporal must purchase 

underwear at their own expense. Their parents testified they received none of the 

decedents' clothing worn at the time of the accident Capt Miller, 1st Lt Lawler 

and Lance Cpl. Harris therefore sustained economic damages of about $10 each, 

Staff Sgt Privette a little more. 

Regarding the "sustained before death" prerequisite (if there is one), 

Plaintiffs' expert pathologist testified death occurs when the heart stops beating, 

and that the hearts of Miller, Harris and Privette continued to beat for about 10 

minutes after the crash. 1st Lt Lawler lived somewhat longer, to die in the hospital 

following an unprofessional (to say the least) search and rescue. 

The court concludes, therefore, each plaintiff incurred economic damages 

before he or she died, the absence of a jury verdict on the issue notwithstanding. 

V. THE COURT'S USE OF PERSONAL KNOWLEDGE IN JUDGING THE 
CREDIBILITY OF EXPERT WITNESSES 

At the hearing, the court drew on its own experience to rebut some of the 

parties' arguments; the court commented as well on the flawed testimony from 

liability experts. In measuring the reprehensibility of SDG&E's conduct, the court 

has disregarded some testimony from Plaintiffs' experts. Opinions by 

knowledgeable people in a given field can vary, and this judge did not substitute 
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his own for a witness's testimony, but nonetheless measured the soundness of 

those opinions by the soundness of underlying assumptions. It is asking too 

much of a Navy pilot with 26 years experience to credit statements of fact he 

knows are nonsense. Some of those mistaken statements of fact and opinions 

are: 

• The Huey pilots were maintaining situational awareness (as the term 

is used in military aviation) as they flew straight into a 136 foot tower. 

• The Huey flew a safe profile leaving Talaga Canyon. (A flight profile 

must allow for known obstructions.) 

• The on-board FLIR [forward looking infa-red] could not detect the 

tower. (The witness misunderstood the technology.) 

• The pilots were not likely to have carried a chart showing the position 

of the power line. 

• The pilots were not capable of keeping track of the power line while 

performing their mission. 

• Captain Chesarek's call to be mindful of the towers at 5 o'clock was a 

reference to the towers along the ridgeline. 

• After striking the tower, the Huey fell to the ground at 32 ft/sec, which 

the witness testified is the force of gravity. (Feet per second is a 

speed, not a force. The force of gravity (g) is the second derivative of 

an object's position in a free fall to earth: g = 32.2 ft/sec2
• The velocity 

of an object in free fall is 32.2 ft/sec toward the earth (v1) at a single 

instant one second after release, at a distance of 16.1 feet from the 
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starting point (d=gf/2.) The fall to the ground was twice the time the 

pathologist testified to. Ironically, the correct calculations bolster his 

conclusion the impact with the ground was the likely cause of death. ) 

Some of these inaccuracies, such as the force of gravity, are subject to 

judicial notice, others are simply things known from a former profession, which 

informed the court in evaluating the witnesses conclusions. The court repeats it 

has not formed or considered any opinions bearing on these motions by drawing 

from its own experience. 

V. CONCLUSION 

The jury's verdict was just, reasonable and well supported by evidence, 

except for the amount of the punitive damages. As to the Plaintiffs accepting the 

remittitur (if any do), the court will amend the punitive damages award 

accordingly. As to those Plaintiffs not accepting the remittitur, the court will grant 

SDG&E a new trial as punitive damages only. In all other respects, the verdict 

stands and the judgment will be confirmed as entered. 

NOW THEREFOR, THIS COURT ORDERS: 

Having considering the submissions of the parties and after its own review 

of the evidence and testimony, the court hereby orders: 

a. SDG&E's motion for a new bial is GRANTED as to the amount of punitive 

damages only, except, if the representative of an estate consents to a 

remittitur of punitive damages and will accept payment of $2,125,000 in 

place and instead of $10,400,000, then, as to that estate, SDG&E's motion 

for a new bial is DENIED. 
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b. Each Estate may accept or reject the remittitur individually without affecting 

the choice of the others. As to those who accept, the court shall enter an 

amended judgment accordingly. As to those who do not accept, the court 

shall enter an order granting a new trial to Defendant SDG&E on the issue of 

punitive damages only. 

c. In all other respects, SDG&E's motion for a new trial is DENIED. 

d. SDG&E's motion for judgment notwithstanding the verdict is DENIED. 

e. Plaintiffs' cross-motions for judgment notwithstanding the verdict are moot 

as a result of the court's ruling on SDG&E's like motion. 

The reasons the court granted SDG&E's motion for a new trial are listed 

below, and in Section IV(A) of this order as well: 

• Punitive damages in the amount $10,100,000 to each of the four estates 

violates due process and is a miscarriage of justice because the 

reprehensibility of SDG&E's conduct is mitigated by the jury's finding 

others were 44% responsible for the accident, the Marine Corps did not 

accept its responsibility regarding the lighting of the towers to be 

compatible with training on Camp Pendleton, and the prejudicial effect of 

some of Plaintiffs' arguments. 

• In their wrongful death claims, the plaintiffs are recovering substantial 

damages for the loss of care comfort and society. (The court is mindful the 

plaintiffs in the wrongful death actions are technically different from the 

representatives of the estates, but the same people benefit) 
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• A one-to-one ratio between the wrongful death verdicts and the punitive 

damages adequately serves the purposes of punishment and example 

without violating SDG&E's due process rights. 

Plaintiffs choosing to accept the remittitur must notify the court in writing 

not later than close of business, Friday, January 16, 2009. 

David B. Oberholtzer 
Judge of the Superior Court 
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