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Summaries with Trial Analysis

$7,900,000 SETTLEMENT – FRAUD – SETTLEMENT AND STATE PRISON SENTENCES IN

MAJOR ILLEGAL PRESCRIPTION BUY-BACK AND MONEY LAUNDERING SCHEME –

ALLEGED FALSE CLAIMS TO MEDICARE AND MEDICAID.

New York County, NY

In this action, two pharmacy owners, a pharmacist
and ten corporations were accused of defrauding
several government-funded healthcare programs,
including Medicaid and Medicare. The matter was
resolved with a settlement.

Between March 2013 and March 2014, Medicare,
Medicaid and Medicaid-managed care organiza-
tions paid the defendant, 184th St. Pharmacy, over
$10 million for medications. The defendant claimed
to have dispensed these medications to patients,
mainly for treatment of HIV. However, on at least eight
separate occasions, the defendants allegedly paid
patients hundreds of dollars in cash to forgo their pre-
scription medications. The defendants then submitted
false claims to Medicare, Medicaid and Medicaid-
managed care organizations and were reimbursed
for distributing the medications, despite them never
being dispensed to patients.

The accusations were related to the NYC AG by
Amida Care Inc. The AG’s Medicare Fraud Control
Unit conducted several undercover investigations of
the defendant, and ultimately alleged that defen-
dant paid undercover investigators for referrals of new
patients who sold their prescriptions to the defendants
for cash. The defendants allegedly also funneled their
criminal proceeds through several shell companies
which they owned and controlled, each named to
seem similar to well-known, but unrelated companies
in healthcare. The defendants were accused of
violating the New York False Claims Act.

Civil claims against defendants were resolved with a
$4.1 million civil settlement agreement with defen-
dant Tarek E., co-owner of the defendant company,
as well as a $3.8 million settlement with defendant
Ahmed H. The defendant, Ahmed H., the second co-
owner of the defendant pharmacy, also agreed to
forfeit a Maserati and BMW he purchased with the
proceeds from the scheme. Both vehicles have since
been sold, and proceeds from the sales returned to
the state Medicaid program.

REFERENCE

Eric T. Schneiderman vs. 184th Street Pharmacy, et al.
03-02-17.

Attorney for plaintiff: Eric T. Schneiderman of State of
New York - Office of the Attorney General in Albany,
NY.

COMMENTARY

In August of 2016, Ahmed H. was sentenced to two to six years in
state prison. In October of 2016, Mohamed Hassan A., the supervis-
ing pharmacist at 184th Street Pharmacy, was sentenced to one to
three years in state prison and was required to surrender his li-
cense to practice pharmacy. Tarek E. was sentenced to one to three
years in state prison. Collectively, the three defendants stole over
$10 million from government-funded health care programs. One of
the defendant’s shell companies pled guilty to Money Laundering
in the First Degree, a class B Felony; the rest pled guilty to Money
Laundering in the Second Degree, a class C Felony. Each of the de-
fendant corporations will be dissolved.

$4,715,000 VERDICT INCLUDING $2,555,000 PUNITIVE AWARD – RELIGIOUS

DISCRIMINATION IN WORKPLACE – PLAINTIFF MUSLIM, WHO IS IMMIGRANT FROM

YEMEN, WHOSE FIRST NAME IS “OSAMA” IS SUBJECTED TO ON-GOING

HARASSMENT BY FELLOW EMPLOYEE WHO REPEATEDLY CALLS HIM A TERRORIST –

WILLFUL AND WANTON FAILURE OF RETAIL EMPLOYER AND PARENT COMPANY TO

TAKE REMEDIAL ACTION DESPITE REPEATED INCIDENTS – PLAINTIFF ALSO

PHYSICALLY ASSAULTED BY INDIVIDUAL DEFENDANT – FRACTURE OF ZYGOMATIC

ARCH – PARTIAL HEARING LOSS.

U.S.D.C. - Eastern District of New York

This action was brought by a 28-year-old plaintiff
who was an employee of the defendant clothing
store. The plaintiff, who was born and raised in

Yemen, and who is a Muslim, contended that a
fellow employee frequently harassed him about
his heritage, accused him of being a terrorist, and
that a hostile work environment existed. The
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plaintiff further contended that on one occasion, the other worker
punched him in the face and caused a fracture to the zygomatic arch
which will cause permanent pain and some loss of hearing in one
ear. The plaintiff also contended that management had actual
knowledge of the harassment and acted in a willful and wanton
manner in failing to take remedial steps. Punitive damages were
demanded against the retail store, its parent company and the other
worker.

The plaintiff maintained that after starting work at the store, a fellow em-
ployee, who worked as a security guard, commenced ridiculing him
about his religion and nationality, and calling him a terrorist. The plaintiff
related that the fact that his first name is Osama heightened this pattern.
The plaintiff contended that the co-worker repeatedly referred to him as
“bin Laden,” in front of other employees, the supervisor of both workers,
as well as customers. The plaintiff contended that when he asked the co-
worker to refrain from continuing, the co-worker replied that “I will call you
that name if you like it or you don’t like it” and that the co-worker told him
to “Go back to [his] country.”

The plaintiff contended that the supervisor failed to report the behavior to
his superior or take other actions to have the situation rectified. The plain-
tiff maintained, however, that among his duties, the management em-
ployee had to inspect the store’s operation every week or ten days and
the plaintiff maintained that this individual was aware of the discrimina-
tion and acted willfully and wantonly in failing to take steps to end the
harassment. The plaintiff also contended that the during his deposition,
the management employee to whom the supervisor reported indicated
that indicated that he saw nothing wrong with being referred to by the
name bin Laden as it was “not a bad name.” The plaintiff also elicited
testimony from the witness that it was not contrary to the chain’s rules
and regulations for an employee to refer to a co-worker using the name
‘bin Laden’.

The plaintiff contended that on one day, approximately 18 months after
he started working at the store, the individual defendant, called him “bin
Laden”, to relieve him at his security post so that he could use the bath-
room. The plaintiff testified that he refused the request “because he did-
n’t call me by my name.” The direct supervisor volunteered to relieve
Robinson instead. The plaintiff contended that immediately thereafter,
the individual defendant confronted him the basement of the store. The
plaintiff maintained that the individual defendant told him that “I’m going
to call the police on you, telling them that you don’t have papers and
you are a terrorist [sic] . . . You’re not American . . . You’re an Arabic,
terrorist [sic]”

The plaintiff asserted that the individual defendant then punched him in
the face, knocking him unconscious and causing a fracture to the frac-
tured zygomatic arch. The plaintiff was hospitalized for approximately
one week. The plaintiff asserted that despite the violent assault, the em-
ployees failed to call the police or an ambulance and that the family
members did so for the plaintiff. The plaintiff contended that he will suffer
permanent pain and a partial hearing loss on one side. The individual
defendant did not appear.

The jury found that the plaintiff was subjected to a hostile work environ-
ment by his direct supervisor, his superior, the defendant store and the
parent corporation. They made the following awards for hostile environ-
ment: $100,000 for compensatory damages for emotional distress;
$600,000 punitive damages against the retail store; $600,000 punitive
damages against the parent corporation; $50,000 punitive damages
against the assailant and $25,000 punitive damages against the
assailant’s direct supervisor.
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The jury also found for the plaintiff on the negligent
hiring and retention claim and that both compensa-
tory and punitive damages were appropriate. They
awarded $100,000 for compensatory damages for
emotional distress, $600,000 punitive damages
against the retail store, $600,000 punitive damages
against the parent company and $25,000 punitive
damages against the assailant’s supervisor. The jury
further determined that the plaintiff was the victim of
an assault and battery. They awarded $100,000 for
emotional distress, $450,000 for past physical pain
and suffering, $1,450,000 for future physical pain and
suffering over 54.8 years, $15,000 for medical ex-
penses and $50,000 punitive damages against the
individual defendant assailant only.

REFERENCE

Saleh vs. Pretty Girl, Inc., et al. Index no. 09-cv-1769
(RER), 06-06-14.

Attorney for plaintiff: Frederick K. Brewington of Law
Offices of Frederick K. Brewington in Hempstead, NY.
Attorney for plaintiff: Maria John in New York, NY.

COMMENTARY

The plaintiff brought the action under Title VII of the Civil Rights
Act and NYS Executive Law Sec. 296, arguing that the actions were
based on discrimination because of the plaintiff’s race, ethnicity,
national origin and religion, further successfully arguing that the
individual assailant and management acted in a willful and wan-
ton manner, justifying very substantial punitive awards. In this re-
gard, the evidence that no effective steps were taken to rectify the
situation, despite a lengthy period in which the plaintiff was sub-
jected to the harassment of the individual defendant, prompted
this response by the jury.

$2,331,333 NET JUDGMENT AGAINST STATE AFTER REDUCTION FOR 30%

COMPARATIVE NEGLIGENCE – DEFENDANT STATE USES EXCESSIVE AMOUNT OF

JOINT SEALANT ON HIGHWAY – CLAIMANT CONTENDS THAT ALTHOUGH NON-

PARTY MANUFACTURER’S LABEL RECOMMENDS WIDTH OF TWO INCHES, STATE

CREATES 12 INCH WIDE SEAM THAT IS VERY SLIPPERY – MOTORCYCLE SLIDES AND

GOES DOWN ONTO PAVEMENT – FATAL INJURIES TO 29-YEAR-OLD DECEDENT.

Monroe County, NY

This case involved a 29-year-old decedent
motorcyclist who suffered fatal injuries when the
bike went down and slid across the pavement as
the decedent was traveling around a curve during
drizzling conditions at night. The claimant
maintained that the defendant state, which
periodically applies joint sealant into the seams
created during the process of paving, utilized a
much greater amount than appropriate, causing a
very slippery condition, resulting in the incident.
The evidence reflected that joint sealant is
periodically applied to roadways to seal the
seams when two lanes of asphalt have been
applied to the concrete bed in order to minimize
the impact of inclement weather on the roadway
surface.

The claimant maintained that although the non-party
manufacturer’s guidelines suggest that strips of two
inches in width are sufficient and that the width
should be minimized because joint sealant is very
slippery when hot or wet, the defendant greatly ex-
ceeded these recommendations. The claimant con-
tended that when wet, the strips have a coefficient of
friction that is similar to packed wet snow. The plaintiff
also produced evidence that these joint sealant lines
are called ‘tar snakes’ by motorcyclists and drivers.

The claimant further pointed out that the New York
State Thruway manual states that overly or unreason-
ably wide seams should be avoided. The claimant
asserted that by creating a strip of joint sealant that
was about 12 inches wide, the defendant caused a
hazard for motorcycles in the center of the road. The

claimant’s accident reconstruction expert testified
that motorcycles need to lean to turn, and when
changing lanes, a motorcyclist would be leaning with
both tires on the strip. The claimant posited that be-
cause motorcycle tires are round, they are less prone
to hydroplaning than car tires. The claimant con-
tended that when the decedent tried to change
lanes while going into a curve, his tires went across
the 12-inch tar snake and the bike went down, result-
ing in the near amputation of his foot as the dece-
dent slid into the guide rail at about 45-50 mph,
shattering his pelvis, and bleeding to death within
minutes.

The defendant denied that the width of the seam
was causally related to the accident. The defendant’s
motorcycle expert testified that the tires were older
and had tread depth that would only slightly exceed
the minimum required to pass state inspection. The
defendant’s expert further testified that the motorcy-
cle, which was used for racing on tracks, had racing
tries that are softer and less effective on road condi-
tions in which they would not tend to get as heated
up, or “sticky." The defendant’s expert testified that
tires manufactured for street driving are more effec-
tive on the asphalt surface involved in the subject in-
cident. The expert also testified that a street tire
performs better in the rain. The defendant main-
tained that the condition of the tires, and not the joint
sealant strip, caused the incident. The defendant fur-
ther asserted that since the decedent was highly ex-
perienced and participated in races on tracks, he
should have realized that the condition of the tires
heightened the hazards in riding.
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The claimant’s and defendant’s experts agreed that
the evidence did not reflect improper operation of
the motorcycle by the decedent. The claimant
claimed approximately two minutes of pain and suf-
fering. The decedent was a truck driver earning ap-
proximately $80,000 per year. The decedent was
divorced and engaged to be married. He left 21-
month-old child from the first marriage and a five-
month-old child with his fiancé.

The court found the defendant 70% negligent and
the decedent 30%negligent. The net awards were
$162,625.40 for past economic loss, $1,970,126.60
for future economic loss, $350,000 for conscious pain
and suffering and $175,000 to each child for loss of
parental nurture and guidance.

REFERENCE

Plaintiff’s accident reconstruction expert: John Serth,
Jr. from Albany, NY. Defendant’s accident
reconstruction expert: Wade Bartlett from Rochester,
NY.

Stearns vs. State of New York. Index no. 119227;
Judge Renee Forgenski Minarik, 03-02-15.

Attorney for plaintiff: John B. Licata of Dolce
Panepinto, PC in Buffalo, NY.

COMMENTARY

It is interesting that the court reduced the gross award by 30% for
comparative negligence, notwithstanding that the court determined
that the decedent was not negligent in the operation of the motor-
cycle, attributing this share of fault to the evidence that the tires
were old and worn and racing tires that are recommended for use
on a track, rather than a roadway. In this regard, the court held
that since the decedent was a very knowledgeable and sophisti-
cated motorcycle operator, he should have had greater awareness
of the hazards involved in choosing to use tires which were not as
high functioning on the highway and that this factor, in and of it-
self, warranted the finding of 30% comparative negligence.
It should be noted that the claimant is appealing the loss of past
and future parental guidance, arguing that the awards of $250,000
per child at ages 21 months and five months at time of death are
inadequate.

$1,511,000 GROSS VERDICT INCLUDING $511,000 COMPENSATORY DAMAGES

REDUCED BY $200,000 FOR FAILURE OF PLAINTIFF TO SEEK MEDICAL ATTENTION

FOR FOUR DAYS AND $1,000,000 PUNITIVE AWARD – STRAND OF METAL BRISTLE

THAT FELL INTO CHICKEN DISH SWALLOWED BY PATRON RESTAURANT PATRON –

ABSCESS AND INFECTION TO ESOPHAGUS – SURGERY – PLAINTIFF HOSPITALIZED

FOR FIVE DAYS.

U.S.D.C. - Southern District of New York

The plaintiff restaurant patron, 75 at the time of
the February 2015 incident, asserted that a
chicken dish was contaminated by a bristle that
had dislodged from a metal brush, resulting in his
swallowing the 2.5 cm bristle. The plaintiff
asserted that the presence of the bristle rendered
the meal defective and that the UCC’s warranty of
merchantability was violated. The plaintiff also
sought punitive damages.

The plaintiff contended that when he felt discomfort
upon eating, he didn’t realize he swallowed a foreign
object. The plaintiff maintained that the brush, pur-
chased at a local hardware store, was not meant to
be used by restaurants, but was regularly used by the
defendant to wash pots. The plaintiff also pointed out
that the CDC had warned that wire-bristle brushes
were dangerous because of the regularity with which
their bristles dislodged.

The defendant asserted that such warnings were only
issued to physicians. The defendant also denied that
the manufacturer had provided any warnings. The
defendant pointed out that the hardware salesperson
testified that he did not provide warning of the haz-
ards to the plaintiff. The salesperson denied that such
warnings were necessary. The salesperson testified
that if he had sold a hammer to the defendant, the
salesperson would not be expected to advise the de-

fendant to refrain from hitting anyone of the head
with the hammer. There were no third-party products
liability claims.

The plaintiff asserted that when he unknowingly swal-
lowed the bristle, he thought that he had merely at-
tempted to take too large a bite of food. The plaintiff
contended that he developed a sore throat and did
not realize that it was related to the meal until he
sought medical attention. The plaintiff asserted that
he developed an esophageal abscess and infection
and that he underwent surgery during a five-day hos-
pitalization in which the bristle was excised and the
infection addressed.

The plaintiff claimed that because of internal scar-
ring, he will permanently suffer discomfort and some
difficulties swallowing foods. The defendant con-
tended that the infection developed because of the
plaintiff’s delay in seeking medical attention and the
defendant’s otolaryngologist concluded that had the
plaintiff obtained treatment within 24 hours, the
infection would have been averted.

The jury found that the defendant was liable for the
defective dish that was served to the plaintiff and that
the defect was a violation of the warranty of mer-
chantability. They then rendered a gross compensa-
tory award of $511,000, including $450,000 for past
pain and suffering, $50,000 for future pain and suffer-
ing, $10,000 for past loss of services and $1,000 for
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future loss of services. The gross compensatory award
was reduced by $200,000 because of the plaintiff’s
failure to mitigate. The jury also determined that puni-
tive damages were appropriate and rendered a
$1,000,000 punitive award.

REFERENCE

Plaintiff’s otolaryngologist expert: Steven Salzer, M.D.
from Greenwich, CT. Defendant’s otolaryngologist
expert: Steven Levine, M.D. from Trumball, CT.

Plaintiff restaurant patron suffering esophogeal infec-
tion vs. Defendant restaurant.

Attorney for plaintiff: David Jaroslawicz and
Elizabeth Eilender of Jaroslawicz & Jaros in New
York, NY.

COMMENTARY

The plaintiff stressed that the bristle excised from the esophagus
was from the same type of brush kept by the defendant in its
kitchen and that in view of this evidence, and the history of the on-
set of symptoms when eating the meal, it was clear that the injury
was caused by a defective meal served by the defendant restaurant.
Moreover, the plaintiff argued that by using a cheap metal brush,
purchased in a hardware store that was not intended to be used by
restaurants, the defendant had acted in a grossly negligent manner
that gave rise to punitive damages. In this regard, the hardware
salesperson testified that he sold the very inexpensive brush, which
the plaintiff argued clearly and obviously posed a danger to res-
taurant patrons, that he did not warn the defendant against using
it in a restaurant and also testified that if he had sold the defen-
dant a hammer, he would not have warned against hitting
someone over the head with it.

$255,000 SETTLEMENT – WAGE LAW – GENERAL CONTRACTOR AND DEVELOPER

ACCUSED OF FAILURE TO PAY WORKERS REQUIRED PREVAILING WAGE – ALLEGED

VIOLATION OF NY FALSE CLAIMS ACT.

New York County, NY

In this action, the State of New York sued a group
of contractors for failure to pay prevailing wages
to laborers on a New York City construction
project. The matter was resolved with a
settlement.

The defendant A. Aleem Construction Inc. is a New
York City-based construction general contractor. Co-
defendants included its owner, Mervyn F., developer
West 131st Street Development Corp., and its princi-
pals, Alan L. and Ralph McK. The defendants were
participants in the Neighborhood Entrepreneurs Pro-
gram of the New York City Department of Housing
Preservation and Development (HPD). The HPD in-
volves private developers who renovated and resold
deteriorated city-owned buildings.

An investigation by the Attorney General’s Office
found that, despite their legal and contractual obli-
gations to do so, the defendants failed to ensure that
the workers on the project were paid the required
prevailing wages. The allegations were made regard-
ing unpaid wages and overtime for up to 28 carpen-
ters and laborers. The matter was brought to the
attention of the New York Attorney General’s Office by
the Laborers Eastern Region Organizing Fund of the
Laborers International Union of North America (LIUNA).
The Office of the attorney General ultimately ac-
cused the defendants, Aleem and West 131st Street
Development Corp., as well as their principals, of
violating the New York False Claims Act.

The matter was resolved with a $255,000 settlement.
The defendant also agreed to submit to extensive
compliance, remediation, and training requirements.
The AG’s Labor Bureau will actively monitor their ad-
herence to these requirements.

REFERENCE

Eric T. Schneiderman vs. A. Aleem Construction Inc.,
et al. 02-09-17.

Attorney for plaintiff: James W. Versocki of Archer,
Byington, Glennon & Levine LLP in Melville, NY.
Attorney for plaintiff: Eric T. Schneiderman of Office
of the Attorney General - State of New York in
Syracuse, NY.

COMMENTARY

The settlement stems from a joint enforcement effort with the
United States Department of Labor (USDOL). The USDOL previ-
ously obtained a settlement of $189,000 from defendant Aleem
and its owner based on prevailing wage underpayments. That pay-
ment will be credited toward the amount owed under this settle-
ment. The New York Attorney General states that this case is the
first time that the prevailing wage laws have been enforced
through the New York False Claims Act.
As the HPD was funded in part with federal funds, federal prevail-
ing wage laws could be applied to this matter. The New York False
Claims Act allows whistleblowers who have knowledge of fraud
against New York State or local governments to file a complaint
and to receive a portion of the money recovered.
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$48,000 SETTLEMENT – BUSINESS LAW – TWO COMPANIES ACCUSED OF PRICE-

GOUGING IN WAKE OF 2016 ICE STORM.

New York County, NY

In this action, the State of New York accused two
businesses of price-gouging in the wake of an ice
storm. The matter was resolved with a settlement.

The defendants, Granite JFK LLC and Crossroads Hos-
pitality Company, own and operate respectively the
Courtyard by Marriott New York JFK Airport hotel. In
January 2016, the Jonas Ice Storm struck the area,
the second biggest blizzard in New York City since
1869. When the storm hit, New York City plunged to a
halt because of the hurricane-like winds and massive
snowfall. New York’s Governor issued a travel ban for
all roads in New York City and Long Island, and the
Mayor banned road travel and shut down most pub-
lic transit in New York City from January 23, 2016
through January 24, 2016.

Airline service, bus and rail transportation service to
and from New York was suspended. Because of flight
cancellations and the travel ban, hotel airports in
New York City were filled with stranded passengers
and travelers. The state charged that defendant
Marriott drastically increased its rates for consumers
trapped by flight cancellations, extraordinary winter
storm conditions and the travel ban.

The defendants were subsequently accused of ille-
gally price gouging more than 300 guests during the
Jonas Ice Storm in violation of General Business Law.
The state asserted that one week prior to the storm,
the average room rates at the hotel ranged from $99
to $209 per night. However, when the storm struck

New York and left consumers desperate for shelter,
the hotel increased the rates from 45-75% during the
four days of January 22 through January 25, 2016,
compared to daily rates of the previous weekend,
January 15 through January 18, 2016.

The matter was resolved with a settlement, in which
the hotel will pay over $48,000 in restitution to con-
sumers and $17,500 as a civil penalty to the State of
New York.

REFERENCE

Eric T. Schneiderman vs. Granite JFK LLC, et al. 02-13-
17.

Attorney for plaintiff: Jeanna E. Hussey, Stephanie
Sheehan & Laura J. Levine of State of New York -
Office of the Attorney General in Albany, NY.

COMMENTARY

General Business Law prohibits excessive increases in prices of es-
sential goods and services like food, water, gas, generators, batter-
ies, and flashlights, hotel lodging, and transportation, during
natural disasters or other events that disrupt the market. During
and after severe winter weather events, these goods and services
might also include snow plowing, snow removal from roofs, shovels
and other snow removal equipment, salt, and contract services for
storm-related damage. For example, some homeowners may be
required to hire contractors to help with snow removal and home
repairs, especially given the possibility of roof collapses and
flooding as temperatures increase and snow melts.

$35,000 SETTLEMENT – INSURANCE MALPRACTICE – HEALTH INSURER CITED BY NY

AG FOR DENYING CLAIMS FOR INFUSION SERVICES – IMPROPER DENIAL OF

INSURANCE CLAIMS.

New York County, NY

In this action, a health insurance provider was
sued by the State of New York for refusing to
cover infusion services. The matter was resolved
with a settlement.

The defendants, Oxford Health Plans (NY) and Oxford
Health Insurance, Inc., are collectively a provider of
medical insurance. Since November 2015, the de-
fendant allegedly improperly denied infusion services
to hundreds of small group plan members in New
York State. Infusion therapy is used as part of a medi-
cation treatment plan, and is a procedure in which
medication is administered intravenously. Infusion
therapy may be used, for example, to treat serious or
chronic infections that do not respond to oral antibi-
otics and for pain management. The defendants are
owned by UnitedHealth Group.

The State Attorney General’s Office began an investi-
gation of the defendant after an Oxford health plan
member complained to the Attorney General’s
Health Care Bureau Helpline regarding a bill for infu-
sion supplies which were previously covered by her
plan. The New York Attorney General accused the de-
fendant of improperly denying coverage for infusion
services, resulting in chronically ill members in need
of infusion therapy being billed by infusion service
providers.

The defendant initially maintained that its denials of
coverage were correct, stating that the consumer’s
benefits had changed. However, the state AG ar-
gued that a review of the plan documents did not
support this statement.

The matter was resolved with a settlement, in which
the defendant agreed to pay $35,000 to New York
State; mail letters to affected members explaining
that they may have paid too much for infusion ser-
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vices, and setting forth the steps to secure a full re-
fund, and re-examine all infusion claims from
October 1, 2015 through the date of the agreement
and provide substantiation that all claims have been
properly processed and paid.

REFERENCE

Eric T. Schneiderman vs. Oxford Health Plans, et al.,
02-23-17.

Attorney for plaintiff: Adrienne Lawston of State of
New York - Office of the Attorney General in Albany,
NY.

COMMENTARY

According to the State AG, the defendant has since acknowledged
that hundreds of other members’ infusion services claims were also
improperly denied, as well as claims for nurse home healthcare vis-
its for the administration of infusion medication. After acknowledg-
ing its error, it was discovered that 277 members continued to
receive improper denials because the problem had not been fully
identified and corrected. The defendant has, according to the State
AG, identified a total of 2,587 claims that were improperly denied,
totaling nearly $500,000.

PLAINTIFF’S SETTLEMENT – CONTRACT – PRIVACY – APP DEVELOPER CITED FOR

FAILURE TO EMPLOY PROPER PRIVACY POLICY – ALLEGED VIOLATION OF MULTIPLE

STATE LAWS.

New York County, NY

In this action, the New York Attorney General
accused a mobile application developer of failure
to disclosure their data collection practices in a
privacy policy. The matter was resolved with a
settlement.

The defendant, AB Mobile Apps, LLC, is a Michigan
limited liability company owned by Wendell A. The
defendant develops applications that can be down-
loaded from Apple iTunes App Store and/or the
Google Play Android App Store. Those applications in-
clude “Ask a Lawyer: Legal Help,” “Ask a Criminal De-
fense Lawyer,” “My Lawyer: Legal Advice,” “Ask a
Personal Injury Lawyer,” “Insurance Help,” “Insurance
Quotes and Questions,” and others. The defendant
was subject to an investigation by the New York Attor-
ney General’s Office, who found that defendant
lacked or had insufficient privacy policies respecting
how AB Mobile collects, uses, or discloses a user’s
personal information respecting the aforementioned
products.

The New York Attorney General asserted that failure to
disclose how a company collects, uses and discloses
customers’ personal information in a privacy policy is
a deceptive trade practice, New York Executive Law
§ 63(12) and New York General Business Law § 349.
The New York Attorney General did not accuse the
defendant of misusing their customers’ personal infor-
mation or disclosing it to third parties.

The matter was resolved with a settlement, in which
the defendant agreed to inform users in a privacy
policy about their policies and procedures with re-
spect to user information, among other reforms.

REFERENCE

Eric T. Schneiderman vs. AB Mobile Apps, LLC. 02-10-
17.

Attorney for plaintiff: Eric T. Schneiderman of State of
New York - Office of the Attorney General in Albany,
NY.

COMMENTARY

The New York Attorney General states that
defendant promptly responded to the investigation
and added a privacy policy to its apps, or otherwise
removed the apps from the Apple and Google
platforms so that they are no longer available to
download. At the time of this resolution, the New
York AG resolved a similar allegation against Bizness
Apps, Inc. for the same alleged omissions. That
action was likewise resolved with a settlement. That
defendant promptly responded to the investigation
and also added a privacy policy to its apps, or
otherwise removed the apps from the Apple and
Google platforms so that they are no longer
available to download.
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Verdicts by Category

MEDICAL MALPRACTICE

Nephrology
DEFENDANT’S VERDICT

Medical Malpractice – Defendant nephrologist
allegedly negligent in failing to give accurate
medical history on pre-op history and physical
form brought to him six days prior to pending eye
surgery – Patient, on hemodialysis for six years,
was suffering from end stage renal disease,
diabetes mellitus and hypertension – Failure to
advise eye surgeons that patient was no longer
optimized for surgery – Patient attempts to
extubate himself towards end of surgery requiring
surgical team to subdue him, but is delivered to
recovery room without further complication –
Patient suffers thrombotic stroke four hours later
and is institutionalized – Wrongful death.

Kings County, NY

This case involved a male decedent patient, in his
early 40s, with a history of diabetes mellitus and
hypertension with end stage renal disease
undergoing hemodialysis for six years. The
patient suffered diabetic retinopathy and, after
the defendant had twice reported that the patient
was not optimized for surgery, the patient was
eventually optimized and reattachment surgery
was attempted in the left eye, which failed. A
second attempt was similarly unsuccessful. The
patient was referred to the settling co-defendant
surgeons associated with a university hospital and
renowned in this field, who agreed to make a
third attempt at surgically reattaching the retina.
The plaintiff maintained that the defendant
nephrologist negligently cleared the patient for
this surgery despite his impaired physical
condition and that as a result, the patient suffered
a thrombotic stroke shortly after the surgery which
resulted in his being institutionalized, suffering
from right hemiparesis and speech impairment
until he expired eight years later at age 50.

The plaintiff’s decedent asked the defendant
nephrologist, who was treating his renal disease for six
years at a different hospital, to evaluate him for the

impending eye surgery and fill out a history and physi-
cal form given him by the new eye surgeons. The
form indicated that there would be surgery on one
eye under local/standby anesthesia. The defendant
nephrologist performed a physical examination, re-
ported his findings to the surgical team and indicated
that the patient was a moderate risk for surgery under
local/standby anesthesia. The plaintiff/administratrix
claimed that the defendant nephrologist had failed
to give an accurate history on the pre-op history and
physical evaluation form brought to him six days prior
to surgery by omitting that the patient’s diabetes and
hypertension were “uncontrolled”, and in failing to in-
clude a history of cardiac disease, congestive heart
failure and non-compliance with diet and
medication.

In addition, it was claimed that the defendant
nephrologist negligently failed to contact the surgical
team a day prior to surgery to report that the patient
was no longer optimized for surgery when, as al-
leged, the patient’s vital signs had deteriorated to
similar levels as to those occurring at the time the de-
fendant had twice reported the patient as not
optimized for surgery.

Finally, the plaintiff maintained that although the form
presented to the defendant nephrologist only referred
to local/standby anesthesia, it should have been
foreseeable on the part of the defendant that the sur-
gical team could opt to perform a more extensive
and lengthy surgery under general anesthesia and
that the defendant nephrologist’s pre-op evaluation
should have taken this into account.

The defendant nephrologist maintained that he was
given wrong information upon which he based his
evaluation and argued that the history as reported by
him on the form six days prior to the surgery was ac-
curate and adequate. The defendant contended
that the decedent’s vital signs had not deteriorated
the day before the surgery and, therefore, there was
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no reason to contact the eye surgeons the day be-
fore the surgery as the patient was still optimized for
surgery. The defendant contended that the stroke
may have been caused by the stress of the lengthy
surgery, which was not related to defendant’s
evaluation.

The jury found unanimously for the defendant
nephrologist. The jury was not aware of a prior
$2,975,000 settlement with the hospital for all of the
surgical defendants except the anesthesiologist, who
settled separately for $925,000.

REFERENCE

Plaintiff’s anesthesiology expert: Franklin Segal, M.D.
from Ft. Walton Beach, FL. Plaintiff’s physiatrist
expert: Matthew Schatzer, M.D. from Manhassat, NY.
Plaintiff’s vascular neurologist expert: Jesse
Weinberger, M.D. from New York, NY. Defendant’s
cardiologist expert: Malcolm Phillips, M.D. from
Bronx, NY. Defendant’s nephrologist expert: Jeffrey
Brensilver, M.D. from Summit, NJ.

Lucas vs. Stam.; Judge Karen Rotheberg, 04-27-17.

Attorney for defendant: Michael A. Calandra, Sr. of
counsel to Dopf, PC in New York, NY.

PRODUCT LIABILITY

$100,000 SETTLEMENT

Product liability – Privacy – Tech company accused
of failing to prevent tracking of users under 13 in
online tracking tech – Alleged violation of COPPA.

In this action, the New York Attorney General’s
Office (NY AG) accused a tech company of
employing illegal tracking technology. The matter
was resolved with a settlement.

The defendant, True Ultimate Standards Everywhere,
Inc. (TRUSTe), is a technology compliance and secu-
rity company based in San Francisco, California. The
company helps corporations update their technology
so that it complies with government laws, or operates
using best practices. The defendant is the operator of
a Children’s Privacy Program, a “safe harbor pro-
gram” designed to assess website operators’ compli-
ance with Children’s Online Privacy Protection Act
(COPPA). As the operator of a COPPA safe harbor pro-
gram, the defendant is required to conduct a com-
prehensive review of website operators’ policies,
practices, and representations at least once per year
to assess operators’ compliance with COPPA.

Following an investigation by the New York AG, the
defendant was accused of operating a flawed pri-
vacy certification that left children under 13 vulnera-

ble to illegal tracking prohibited under COPPA. The
New York AG alleged that, although the defendant
conducted electronic scans of customers’ websites
for third-party tracking technology, in many cases it
omitted most or all of its customers’ children’s web
pages from its scans. Further, the defendant alleg-
edly failed to provide its customers with the relevant
results of its scans, and accepted customers’ repre-
sentations that third-party tracking technologies found
on their children’s websites did not violate the law
instead of reaching an independent determination.

The matter was resolved with a settlement in which
the defendant agreed to pay a $100,000 penalty
and adopt new measures to strengthen its privacy
assessments.

REFERENCE

Attorney General Eric T. Schneiderman vs. True Ulti-
mate Standards Everywhere, Inc. 04-06-17.

Attorney for plaintiff: Eric T. Schneiderman of Office
of the Attorney General - State of New York in
Albany, NY.

CONTRACT

$20.5 MILLION SETTLEMENT

Securities – Investors sue mining company over
alleged misstatements – Alleged violations of
Exchange Act.

U.S.D.C. - Southern District of New York

In this securities class action, a consolidated
group of investors accused a company of
misstatements about their business and
operations. The matter was resolved with a
settlement.
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The defendant, Molycorp Inc., was an American min-
ing corporation headquartered in Greenwood Vil-
lage, Colorado. The plaintiffs, investors with the
defendant company, asserted that between August
2, 2012 and August 7, 2013, the defendant issued
false and misleading statements about their business
and operations.

On or about August 14, 2013, plaintiff Macie J. com-
menced a securities class action in the U.S. District
Court for the Southern District of New York against de-
fendants Molycorp, Constantine K. Mark S., Michael
D., John B. and John A. The defendants were ac-
cused of violating sections 10(b) and 20(a) of the Ex-
change Act, 15 U.S.C. §§ 78j(b) & 78t(a) and SEC Rule
10b-5, 17 C.F.R. § 240.10b-5. On August 22, 2015,
plaintiff Gail F. commenced a separate securities

class action asserting similar claims against the same
defendants. On April 2, 2014, the court consolidated
these actions in the U.S. District Court for the Southern
District of New York.

The matter was resolved with a settlement for $20.5
million, plus interest, pending the approval of the
court.

REFERENCE

In Re: vs. Molycorp Securities Litigation. Index no.
1:12-cv-00292-RM-KMT; Judge Raymond P. Moore,
03-28-17.

Attorney for plaintiff: Ira M. Press of Kirby McInerney
LLP in New York, NY.

FRAUD

$14.5 MILLION SETTLEMENT

Telecom –TCPA – Clothier accused of sending
unsolicited texts to class members – Alleged
violation of TCPA.

U.S.D.C. - Southern District of New York

In this action, a prominent clothing manufacturer
was accused of violating federal telecom laws.
The matter was resolved with a settlement.

The defendant, American Eagle Outfitters (AEO), is an
American clothing and accessories retailer head-
quartered in the Southside Works Neighborhood of
Pittsburgh, Pennsylvania. The plaintiff class includes a
class of parties who received unlawfully-sent texts
from or on behalf of defendant to their cell phone.

The plaintiff filed suit in the U.S. District Court, Southern
District of New York against American Eagle Outfitters,
Inc. The plaintiffs alleged that some of the defen-
dant’s text messages violated the federal Telephone
Consumer Protection Act (TCPA). The defendant de-
nied the allegations.

The matter was resolved with a settlement for $14.5
million, with claimants to receive approximately be-
tween $142 and $285. Any money remaining in the
settlement fund will be distributed to the National
Consumer Law Center if an additional distribution is
not feasible.

REFERENCE

Melito vs. American Eagle Outfitters, Inc. Index no.
1:14-cv-02440, 05-04-17.

Attorneys for plaintiff: Joseph A. Fitapelli, Brian S.
Schaffer & Frank J. Mazzaferro of Fitapelli & Schaffer
LLP in New York, NY. Attorney for plaintiff: Beth E.
Terrell & Mary B. Reiten of Terrell Marshall Daudt &
Willie PLLC in Seattle, WA. Attorneys for plaintiff:

Scott D. Owens & Patrick C. Crotty of Scott D. Owens,
PA in Hollywood, FL. Attorneys for plaintiff: Keith J.
Keogh & Michael S. Hilicki of Keogh Law LTD in
Chicago, IL.

$2,100,000 SETTLEMENT FCA – International
bank accused of SBA loan fraud – Alleged
violation of False Claims Act.

U.S.D.C. - Southern District of New York

In this action, the U.S. Department of Justice
(DOJ) accused an international bank of loan fraud
related to federal small business loans. The
matter was resolved with a settlement.

The defendant, HSBC Bank USA, National Association
is an American subsidiary of UK-based HSBC, which is
a bank with its operational head office in New York
City and its nominal head office in McLean, Virginia.
The relator, a former employee of defendant, al-
leged that HSBC sought reimbursement from the SBA
on defaulted SBAExpress loans without revealing it
had information suggesting the borrowers had sub-
mitted false information to HSBC to obtain the loans,
or the fact that HSBC had included the loans on an
internal list of fraudulent or potentially fraudulent
loans.

The relator filed suit in the U.S. District Court for the
Southern District of New York against the defendant,
HSBC, under the qui tam provision of the False Claims
Act. The defendant was accused of violating the Act
through Small Business Administration (SBA) loan fraud.
The U.S. Attorney’s Office for that district simulta-
neously filed a complaint in intervention.
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The matter was resolved with a settlement, in which
defendant agreed to pay $2,118,861.36, and to ad-
mit the aforementioned accusations. The relator will
receive approximately 17% of the settlement
amount.

REFERENCE

United States of America ex rel. Jane Doe vs. HSBC
Bank USA, N.A. Index no. 11-cv-02968, 04-14-17.

Attorney for plaintiff: Timothy J. McInnis of Timothy J.
Mcinnis Law Office in New York, NY.

$1,200,000 SETTLEMENT

FTC – Work from home envelope stuffing business
accused of misleading participants – Alleged
violation of FTC Act and the Business Opportunity
Rule.

U.S.D.C. - Southern District of New York

In this action, the U.S. Federal Trade Commission
(FTC) accused an envelope-stuffing operation of
false representations to participants. The matter
was resolved with a settlement.

The defendant, David S. B. and his companies, oper-
ated an envelope-stuffing operation based in
Mendham, New Jersey. The defendant allegedly
falsely told people they could earn up to $5,000 per
week by stuffing and mailing “special advertising let-
ters” from home. The letters turned out to be solicita-
tion flyers for another bogus work-at-home program.

The FTC filed suit in the U.S. District Court for the South-
ern District of New York against the defendant and his
corporate holdings, Capital Enterprises Inc., formerly
known as David Gates Inc. and also doing business
as Gordon James Enterprises, Maxwell Gates Enter-
prises, Maxwell Scott Enterprises, Preston Lord Enter-

prises and Warner Daniel Enterprises; Carson Lord
Enterprises LLC; Java Enterprises LLC; Mason Grace
Enterprises LLC, also d/b/a Mason Grace Ventures;
and Preston Lord Enterprises of New York LLC, also d/
b/a Preston Lord Enterprises. The defendant was
charged with violating the FTC Act and the Business
Opportunity Rule.

The matter was resolved with a settlement in which
defendant was prohibited from misrepresenting any
material fact in connection with the sale of any other
product or service. The stipulated final order also im-
posed a $1.2 million judgment against defendant,
which will be partially suspended when he has paid
approximately $44,200 to the FTC. The full judgment
will become due immediately if he is found to have
misrepresented his financial condition.

REFERENCE

Federal Trade Commission vs. Capital Enterprises,
Inc., et al. Index no. 1:15-cv-08407-ER, 04-24-17.

Attorney for plaintiff: Savvas S. Diacosavvas, Karen
Dahlberg & Darren H. Lubetzky of Federal Trade
Commission in Washington, DC.

GENDER DISCRIMINATION $57,000 SETTLEMENT

U.S.D.C. - Eastern District of New York

In this action, the U.S. Equal Employment
Opportunity Commission (EEOC) accused a
company of gender discrimination. The matter
was resolved via settlement.

The evidence revealed that the defendant, Special
Education Associates, Inc., provides educational ser-
vices to students with developmental and learning
disabilities in New York City. The plaintiff maintained
that the defendant SEA, Inc’s CEO allegedly asked a
female job applicant to “party” with him after he of-
fered her a job at the company. After the applicant
declined, the defendant declined to hire her. The
CEO ultimately hired a male candidate for the
position.

The EEOC filed suit in U.S. District Court for the Eastern
District of New York after first attempting to reach a
pre-litigation settlement through its conciliation pro-
cess. The defendant was accused of violating Title VII

of the Civil Rights Act of 1964. The EEOC sought mon-
etary relief for the complainant, as well as injunction
against further violation of the law.

The matter was resolved with a consent decree for
$57,000 in lost wages and damages. The defendant
will also adopt new anti-discrimination policies and
procedures. The decree bars the defendant from
conditioning job opportunities, promotions, compen-
sation, or other terms of employment on an individ-
ual’s willingness to meet individually with the CEO
outside of the workplace. The decree also requires
annual, live, in-person training on anti-discrimination
laws for all employees, including the CEO.

REFERENCE

Equal Employment Opportunity Commission vs. Spe-
cial Education Associates, Inc. Index no. 1:17-cv-
01791, 05-08-17.

Attorney for plaintiff: Jeffrey Burstein of Equal
Employment Opportunity Commission in New York,
NY.
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MOTOR VEHICLE NEGLIGENCE

Auto/Bicycle Collision
DEFENDANT’S VERDICT ON LIABILITY

Motor vehicle negligence – Auto/bicycle collision –
Plaintiff bicyclist contends defendant driver runs
red light and strikes him – Defendant claims his
light was green and that plaintiff, who ran red
light, claims he is struck by phantom vehicle and
is propelled into defendant – Cervical herniation
and lumbar bulge – Unified trial.

Kings County, NY

This case was heard by a SJT with parameters of
$5,000/$45,000. The defendant had $50,000 in
coverage.

The plaintiff bicyclist contended that the defendant
driver ran a red light and struck him. The defendant
asserted that his light was green. The defendant
maintained that as he was proceeding, the plaintiff

was struck by a phantom vehicle and propelled into
him. The deposition of the defendant’s father/passen-
ger was read into evidence.

The plaintiff claimed that he suffered a cervical
herniation and lumbar bulge that were confirmed by
MRI and which will cause permanent symptoms.
There was no evidence that disc surgery is indicated.

The jury found that the defendant was not negligent
and the case settled for $5,000.

REFERENCE

Ilyayev vs. Barron. Index no. 19044/11; Judge Mark
Partnow, 04-24-17.

Attorney for plaintiff: Richard B. Brown of Picciano &
Scahill, PC in Bethpage, NY.

Auto/Pedestrian Collision
$677,298 GROSS VERDICT

Plaintiff working for day facility notices patient left
through front door and follows him into street
where he is struck – Fractured tibia – Toe fracture
surgery – Bilateral elbow derangement –
Arthroscopic surgery – SJT – $40,000/$300,000
(Policy Limits) high/low agreement.

Kings County, NY

The male plaintiff, in his late 30s, who was
working for a day facility that catered to young
autistic adults, asserted that after he noticed that
a young patient had left through the front door
that is generally kept locked, he ventured after
the patient. The patient was in the process of
crossing the roadway that had one travel lane in
each direction and a parking lane on each side
and had reached beyond the center line when a
non-party driver stopped. The plaintiff contended
that after having looked both ways, as he was the
process of crossing the near lane, he was struck
by the defendant driver.

The defendant maintained that she was suddenly
confronted with the presence of the plaintiff and
could not avoid the collision. The plaintiff pointed out
that the defendant testified that she had noticed the
patient when she was a block away, and that some-
thing appeared not to be right. The plaintiff con-
tended that in view of this factor, the defendant
should have made especially careful observations
and argued that had she been doing so, she would

have avoided the collision, irrespective of whether
she was significantly exceeding the then 35 mph
speed limit.

The plaintiff suffered a fractured tibia that was treated
by way of closed reduction, a toe fracture that re-
quired surgery and a bilateral elbow derangement
which prompted arthroscopic surgery on each side.
The plaintiff maintained that he will suffer permanent
pain and limitations and will be unable to continue
working in a job that requires physical exertion, and
has not worked since the accident. The plaintiff did
not contend that he is permanently unemployable.

The case was tried by SJT with a high/low agreement
of $40,000/$300,000 (policy limit).

The jury found the defendant 80% negligent and the
plaintiff 20% comparatively negligent. They then ren-
dered a gross award of $677,288, including
$250,000 for past pain and suffering, $250,000 for fu-
ture pain and suffering for ten years, $77,288 for past
lost earnings and $100,000 for future lost earnings
over five years. The case settled for $300,000.

REFERENCE

Rodriguez vs. McTigue. Index no. 5972/14; Judge
Pamela Fisher, 04-25-17.

Attorney for plaintiff: Paul R. Pepper of Morici &
Morici, LLP in Garden City, NY.
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$525,000 VERDICT

Plaintiff pedestrian struck by hit and run driver
who makes left turn as plaintiff is crossing in the
crosswalk – Cervical bulges with radiculopathy –
Damages only.

Kings County, NY

The plaintiff’s motion for a directed verdict on
liability was granted in this case in which the
plaintiff pedestrian, 38 at the time, contended that
she was struck by a left turning car that fled the
scene. Suit was brought against MVAIC and the
award is subject to the $25,000 cap. The plaintiff
was the only liability witness, and the Court
directed a plaintiff’s verdict on liability.

The plaintiff claimed that she sustained bulges at C4-
5 and C5-6 that were confirmed by MRI and
radiculopathy that was confirmed by EMG. The plain-
tiff asserted that despite conservative care, including
chiropractic manipulations, she will permanently suf-
fer radiating pain and weakness and that she will per-
manently be subject to periods of exacerbation in
which the symptoms are greater.

There was no evidence that surgery is indicated. The
defendant’s neurologist opined that the plaintiff suf-
fered only a resolved sprain of the cervical spine and
had no objective neurological deficits or disability
causally related to the accident.

The plaintiff made no income claims.

The jury awarded $400,000 for past pain and suffer-
ing and $125,000 for future pain and suffering.

REFERENCE

Plaintiff’s chiropractor expert: Ruth Fernandez, D.C.
from New York, NY. Plaintiff’s neurologist expert:
Alexander Berenblit, M.D. from Brooklyn, NY.
Defendant’s neurologist expert: Chandra Sharma,
M.D. from New York, NY.

Newman vs. MVAIC. Index no. 3883/11; Judge Loren
Baily-Schiffman, 01-26-17.

Attorney for plaintiff: Hiram Anthony Raldiris of Law
Offices of Eric H. Green in New York, NY.

Broadside Collision
$537,000 VERDICT

Motor vehicle negligence – Broadside collision –
Back injury requiring discectomy.

New York County, NY

In this motor vehicle negligence case, a man sued
after he was T-boned near the Holland Tunnel.
The matter was resolved with a jury verdict.

On June 11, 2011, the plaintiff alleged that his vehi-
cle was T-boned by a 2010 Volkswagon Jetta, owned
by VW and Volkswagon, leased to defendant
Marlene B. and driven by defendant Brittany B. The
collision occurred late at night near the Holland Tun-
nel in Manhattan. The plaintiff suffered an aggrava-
tion of a past spinal condition. Treatment included
physical therapy, as well as a percutaneous
discectomy.

The plaintiff filed suit against the defendants in the Su-
preme Court of New York County, New York. The
plaintiff sought damages on a motor vehicle negli-

gence claim for his injuries sustained as a result of the
collision. The defendants offered $40,000 to settle the
claim.

At trial, the defendants contested liability and dam-
ages. The plaintiff argued that, although the plaintiff
had some prior chiropractic treatment to his back,
any preexisting injuries were aggravated by the colli-
sion, resulting in his damages.

The jury returned a finding for the plaintiff and
awarded $537,000.

REFERENCE

Zamen Thomas Au vs. Brittany Barbarise, et al. Index
no. 150479-2012, 04-26-17.

Attorney for plaintiff: Arkady Frekhtman of
Frekhtman & Associates in New York, NY.

Head-on Collision
$180,000 RECOVERY FOLLOWING VERDICT OF 100% NEGLIGENCE AGAINST

DEFENDANT IN BIFURCATED CASE

Motor vehicle negligence – Head-on collision on
roadway – Defendant pick-up truck driver
contends plaintiff attempts to pass double-parked
car and travels 3/4 of way across defendant’s
lane – Plaintiff claims defendant crossed center

line and veered into his lane – Lumbar herniation
– Percutaneous discectomy – Shoulder tear treated
conservatively.
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Queens County, NY

The plaintiff sedan driver, 26 at the time, asserted
that the defendant pick-up truck driver crossed
over the center line on the roadway, containing
one travel lane in each direction, causing the
head-on crash. The defendant denied that the
plaintiff’s version was accurate.

The defendant maintained that immediately before
the collision, he observed a vacant double parked
BMW with its flashers on in the plaintiff’s lane. The de-
fendant claimed that the plaintiff then swerved 3/4 of
the way into the defendant’s lane, and the collision
occurred.

The plaintiff countered that if the defendant’s version
that the plaintiff crossed 3/4 of the way into the de-
fendant’s lane was accurate, the plaintiff’s passenger
side would have impacted with the defendant’s vehi-

cle. The plaintiff asserted that the photographs and
police report reflected that the driver’s sides of each
vehicle were the points of impact.

The plaintiff maintained that he sustained a lumbar
herniation which will cause permanent symptoms de-
spite a percutaneous discectomy. The plaintiff also
claimed that he suffered a tear to the non-dominant
shoulder that will permanently cause pain and limita-
tions despite conservative care.

The plaintiff made no income claims.

The jury found the defendant 100% negligent. The
case then settled for $180,000.

REFERENCE

Zhuo vs. Meishansky, et al. Index no. 48992014;
Judge David Hawkins, 04-27-17.

Attorney for plaintiff: Lindsey V. Harriman of Napoli
Shkolnik PLLC in New York, NY.

Intersection Collision
$585,000 TOTAL VERDICT

Motor vehicle negligence – Intersection collision –
Multiple plaintiffs suffer various fracture and soft
tissue injuries.

Kings County, NY

This action involved a host driver with a
$250,000/$500,000 policy and a non-host driver
with a stop sign, who had a $25,000/$50,000
policy. The liability case was tried previously and
that jury found the non-host 80% negligent and
the host 20% negligent.

The female plaintiff 64-year-old front seat passenger
asserted that she suffered a hip fracture that will
cause permanent pain and difficulties. The fracture
was treated conservatively. This plaintiff also claimed
that she sustained lumbar herniations and bulges
which will cause permanent symptoms. There was no
evidence that disc surgery is indicated. This plaintiff
also sustained a fractured tooth.

The rear seat passengers included a then 28-year-old
plaintiff and her 29-year-old husband. Both of these
plaintiffs claimed that they sustained meniscal tears.
The defense pointed out that each of the plaintiffs
had suffered prior meniscal tears on the same knee

that prompted surgery. These plaintiffs countered that
the previous injuries occurred in 2003 and contended
that they had been asymptomatic for some time. The
husband did not undergo knee surgery after this
accident,

The plaintiff wife also claimed that she suffered cervi-
cal and lumbar bulges that will cause permanent
symptoms. The husband claimed permanent lumbar
and cervical herniations and the defense claimed
that these conditions were preexisting, pointing to
complaints in the 1990s and early 2000s.

The plaintiffs made no income claims

The jury awarded the front seat passenger $400,000,
the female rear seat passenger $100,000 and the
male rear seat passenger $85,000.

REFERENCE

Sharpe, et al. vs. Joachin, et al. Index no. 11042/11;
Judge David B. Vaughan, 11-16-16.

Attorney for plaintiff: Hiram Anthony Raldiris of Law
Offices of Eric H. Green in New York, NY.

Left Turn Collision
$105,000 VERDICT

Motor vehicle negligence – Left turn collision –
Defendant cab driver maintains there was a light
impact – Plaintiff’s SUV flipped onto its roof –
Lumbar bulges with radiculopathy treated

conservatively – Defense does not present its
examining physician and Court gives missing
witness charge.
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Bronx County, NY

The plaintiff driver, in his mid 30s, maintained
that as he was turning left with a green arrow,
the defendant cab driver disregarded his red light
and struck him. The defendant contended that the
impact was light. The plaintiff asserted that it was
sufficiently substantial to flip his SUV onto its roof
and the plaintiff introduced photos.

The plaintiff’s family medicine physician contended
that the plaintiff suffered bulges at L4-5 and L5-S1
and which will cause permanent radiating pain and
weakness despite conservative care.

The defendant did not present its examining neurolo-
gist, offered no explanation for his absence, and the
Court gave a missing witness charge.

The jury found the defendant 100% negligent and
awarded $105,000, including $60,000 for past pain
and suffering and $45,000 for future pain and suffer-
ing. The defendant had $100,000 in coverage. The
parties entered into a $15,000/$95,000 high/low
agreement and the case settled for $95,000.

REFERENCE

Mendez vs. Samper Taxi Inc. and Ta. Index no.
307000/12; Judge 307000/12, 03-29-17.

Attorney for plaintiff: Hiram Anthony Raldiris of Law
Offices of Eric H. Green in New York, NY.

Rear End Collision
$750,000 VERDICT

Three vehicle chain collision – Lumbar protrusion
with radiculopathy and cervical bulge with
radiculopathy – Conservative treatment – High/
low agreement with third driver.

Bronx County, NY

The 55-year-old plaintiff contended that he was
stopped at a stop sign when he felt an impact to
the rear of his car, heard another impact behind
him and then felt a second impact to his car. The
defendant middle driver denied striking the
plaintiff initially, and was propelled into the
plaintiff’s vehicle when struck by the second
driver. The third driver denied negligence. He
testified that he saw the plaintiff’s vehicle roll
back into the middle vehicle and then the back of
the middle vehicle and the front of the rear
vehicle came into contact. The middle driver
denied that the plaintiff’s vehicle ever rolled back
prior to the accident. The plaintiff testified to two
strong impacts while defendants testified to minor
impacts.

The plaintiff and middle driver pointed out that at one
point, the rear driver indicated that he was unsure
what kind of vehicle he was driving. The plaintiff con-
tended that he suffered a lumbar protrusion and cer-
vical bulge. The plaintiff claimed that he suffered
radiculopathy at both levels that is permanent in na-
ture despite extensive conservative care.

The defendants denied that the plaintiff suffered a
significant injury. The defendant’s neurologist main-
tained that peripheral neuropathy did exist, but was
related to diabetes only and not the collision. The de-
fendant’s orthopedist, who detected range of motion
issues in the lumbar area, concluded that he attrib-
uted the findings to “sub optimal effort”. He noted
“symptom magnification” during his examination and
diagnosed only spinal sprains/strains.

The rear striking driver had $25,000 in coverage. The
plaintiff and this party entered into a $22,500/$25,000
high/low agreement. The jury found the rear driver
100% negligent and awarded $750,000, including
$250,000 for past pain and suffering and $500,000
for future pain and suffering. The case then resolved
for $25,000.

REFERENCE

Mota vs. Mao, et al. Index no. 309482/11; Judge Ben
Barbato, 03-06-17.

Attorney for plaintiff: Hiram Anthony Raldiris of Law
Offices of Eric H. Green in New York, NY. Attorney
for defendant exonerated middle driver: Sharon A.
Mosca of Mead Hecht Conklin & Gallagher in White
Plains, NY.

$250,000 VERDICT

Rear end collision – Female plaintiff driver
allegedly sustains cervical, thoracic and lumbar
bulges, as well as dislocation of right shoulder –
Four years of treatment, including chiropractic
care physical therapy and injections – Plaintiff
security guard claims she is unable to work –
Damages only – SJT – $30,000/$250,000 hi/low
agreement.

Nassau County, NY

The 38-year-old plaintiff driver’s motion for
summary judgment on liability was granted in this
rear end collision case. The matter was heard by
way of a summary jury trial with a high/low
agreement of $35,000/$250,000(policy limit).
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The plaintiff maintained that she suffered bulges in
the cervical thoracic and lumbar areas, as well as a
dislocation of earth dominant right shoulder. The
plaintiff related that she did not believe that she was
seriously injured at first and did not seek medical at-
tention for two days. She then commenced a treat-
ment regimen of chiropractic care physical therapy
and approximately ten epidural injections. There was
no evidence that disc surgery is indicated.

The report of the plaintiff’s treating pain management
physician reflected that the plaintiff will permanently
suffer radiating pain. The report of the defendant’s ex-
pert orthopedic surgeon reflected that any continu-
ing complaints were not closely related to the
accident. The plaintiff countered that in a prior report
of a defense orthopedic surgeon, the physician
found the causal relationship.

The plaintiff was a security guard, and asserted that
she is permanently unemployable. The defendant
denied that the plaintiff’s claims should be accepted.
The defendant also introduced a surveillance video
showing the plaintiff using a snow blower. The plaintiff,
who was unmarried, contended that she is attempt-
ing to lead as active a life as possible.

The jury awarded $250,000, including $150,000 for
past and future pain and suffering and $100,000 for
past and future lost wages.

REFERENCE

Flaim vs. Holzer. Index no. 4832/13; Judge Bruce R.
Cozzens, 03-21-17.

Attorney for plaintiff: Gary Young of Robert K. Young
& Associates, PC in Merrick, NY.

DEFENDANT’S VERDICT ON NO-FAULT THRESHOLD

Rear end collision – Collision allegedly causes
rotator cuff tear on dominant side, necessitating
two arthroscopic surgeries – Plaintiff denies prior
shoulder injury and defendant points to finding of
old fracture on imagine studies – Collision also
allegedly causes cervical and lumbar herniations
– Damages only

Bronx County, NY

Liability was stipulated in this rear end collision
case. The plaintiff driver, approximately 70,
contended that the collision caused a labral tear
and rotator cuff tear to the shoulder on the
dominant side. The plaintiff claimed that despite
two arthroscopic surgeries, he will suffer
permanent pain and limitations.

The plaintiff further asserted that he sustained a lum-
bar and a cervical herniation that will cause perma-
nent symptoms. There was no evidence that disc
surgery is indicated.

The defendant claimed that any shoulder and disc
pathology were preexisting and unrelated to the ac-
cident. The plaintiff denied any prior injuries or symp-
toms. The defendant contended that the imaging
studies showed an old shoulder fracture and main-
tained that the plaintiff’s believability was highly
suspect.

The jury found for the defendant on the no-fault
threshold.

REFERENCE

Plaintiff’s orthopedic surgeon expert: Louis Rose,
M.D. from Bronx, NY. Defendant’s orthopedic
surgeon expert: Thomas Bruckner, M.D. from
Ossining, NY. Defendant’s radiologist expert: Audrey
Eisenstadt, M.D. from Dix Hills, NY.

Wallace vs. Cipriani Limousine Service, et al. Index
no. 21032/14; Judge Joseph Capella, 11-11-17.

Attorney for defendant: Timothy F X Jones of Picciano
& Scahill, PC in Bethpage, NY.

DEFENDANT’S VERDICT ON NO-FAULT THRESHOLD

Motor vehicle negligence – Rear end collision –
Frayed tendons on dominant shoulder and
bilateral carpal tunnel syndrome – Plaintiff
declines recommended surgery because of self-
employed contractor’s job – Cervical and lumbar
herniations – Jury finds accident causes claimed
injuries, but that plaintiff does not meet no-fault
threshold.

Suffolk County, NY

Liability was stipulated in this rear end collision
action and the case was tried by way of an SJT
with parameters of $0/$100,000.

The male plaintiff, 48 at trial, contended that he sus-
tained a fraying of tendons on the dominant shoulder
and bilateral carpal tunnel syndrome. Both conditions
were confirmed by EMG. The plaintiff contended that
although surgery was recommended for these condi-
tions, he does not wish to miss the time necessary
from his job as a self-employed contractor. The plain-
tiff related that he is the sole income earner for his
family.

The plaintiff also maintained that he suffered cervical
and lumbar herniations which were confirmed by MRI
and which will cause permanent symptoms. There
was no evidence that disc surgery is indicated. The
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defendant denied that the plaintiff suffered the
claimed injuries in the collision or that he met the no-
fault threshold.

The defendant pointed out that the plaintiff did not
see a physician for approximately six weeks. The
plaintiff related that he missed a week from work after
the accident, believed that the symptoms would im-
prove, and that when they continued to deteriorate,
he sought medical attention. The defendant main-
tained that the plaintiff’s injuries were probably preex-
isting and related to the plaintiff’s work. The plaintiff
countered that he had no prior symptoms or
treatment.

The plaintiff requested $200,000 from the jury.

The judge declined to submit the 90/180 days of the
no-fault law to the jury and submitted other sections.
The jury found that the accident caused the claimed
injuries, but that the plaintiff did not meet the no-fault
threshold and a defense verdict was entered.

REFERENCE

Evangelista vs. Martell, et al. Index no. 07564/14;
Judge Denise F. Molia, 04-21-17.

Attorney for defendant: Anthony Graziani of Picciano
& Scahill, PC in Bethpage, NY.

PREMISES LIABILITY

Fall Down
Failure of lodge hall hosting party to rectify recurring
condition of water running from side of roof after
snow or rain – Plaintiff slips and falls on ice patch di-
rectly next to entrance as she is leaving party – Frac-
tures to non-dominant wrist – Fracture/dislocation to
non-dominant radial head and elbow.

Rockland County, NY

The 61-year-old plaintiff contended that the
defendant negligently failed to rectify a condition
in which rain and melting snow ran onto the area
directly in front of the entrance, which had been
continuing for years. The plaintiff contended that
as a result, water dripped and created an ice
patch that caused her to slip and fall as she left
the party at approximately 2:30 p.m. The
defendant’s employee indicated that he saw the
area in front of the door t that appeared wet at
approximately 10:00 a.m., but that it did not look
like ice.

The plaintiff’s daughter testified that at approximately
11:30 am, she slipped in that area, looked closely
and could tell that it was ice. The plaintiff’s weather
expert contended that the temperature had been
below freezing all day and the plaintiff maintained
that it was clear that the defendant’s negligence
caused a hazardous condition.

The plaintiff underwent a closed reduction of the el-
bow, an ORIF of the wrist and had and an extensive
and painful recuperation. The plaintiff claimed that
although she ultimately had a good recovery and re-
sumed playing golf within five months of the acci-
dent, she will permanently experience substantial
pain and suffering.

The plaintiff related that she will permanently be re-
quired to lean her arm on a pillow when using a
computer and that driving long distances is painful
and difficult. The plaintiff made no income claims.

The jury found the defendant 100% negligent and
awarded $325,000, including $100,000 for past pain
and suffering and $225,000 for future pain and suffer-
ing. The case subsequently settled for the verdict
amount plus costs and disbursements.

REFERENCE

Plaintiff’s meteorology expert: Steven Roberts from
Compuweather, Hopewell Junction, NY. Plaintiff’s
orthopedic surgeon expert: Alan Gotesman, M.D.
from Orangeburg, NY.

Adams vs. Pearl River Elks, et al. Index no. 031971/15;
Judge Gerald Loehr, 04-24-17.

Attorney for plaintiff: Steven H. Beldock of Birbrower
& Beldock, PC in New City, NY.

$280,000 RECOVERY

Kings County, NY

This action involved a plaintiff, in his early 70s,
who contended that the defendants commercial
landowner and liquor store tenant negligently
failed to adequately inspect and maintain the
abutting sidewalk. The plaintiff contended that as
a result, he slipped and fell, suffering a
trimalleolar fracture. The defendants denied that
the plaintiff’s claims that he fell in front of the

store should be accepted, and established that he
was across the street when the ambulance
arrived.

The plaintiff countered that after the fall, a number of
neighborhood residents carry him across the street,
accounting for his location. The plaintiff would have
produced testimony from such residents who would
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have indicated that the plaintiff slipped and fell on
an ice patch in front of the store and that they then
carried him to the other side of the street.

The plaintiff maintained that he required surgery and
the installation of hardware that will remain perma-
nently. The plaintiff contended that he will perma-
nently suffer significant pain and difficulties
ambulating.

The case settled prior to trial for $280,000, including
$275,000 from the defendant landlord and $5,000
from the uninsured tenant, whose lease with the land-
lord required him to have insurance. State Farm was
the carrier for the landlord with a $300,000 policy.

REFERENCE

Kalaz vs. Crown Heights Properties, Inc., et al. Index
no. 010700/14, 04-17.

Attorney for plaintiff: Stuart Wagner of Morrison &
Wagner in New York, NY. Attorney for defendant
uninsured commercial tenant: David A. Zelman of
Law Office of David A. Zelman in Brooklyn, NY.

SUMMARY JUDGMENT GRANTED TO DEFENDANT

Failure to repair of sinkhole caused by
deteriorated drainage pipe situated below
pavement – Pedestrian steps into large hole and
suffers knee injuries necessitating bilateral knee
replacements.

Putnam County, NY

This case involved a 50-year-old former NYPD
captain, previously retired on disability, and who
stepped or fell into a gaping sinkhole, some four
feet long by five feet wide, and deep enough for
him to fall in up to his knees, located in and
straddling two numbered track-side parking
spaces at the Patterson, New York Metro North
Commuter Railroad station. The sinkhole, caused
by a deteriorated/collapsed underground
drainage pipe, initially appeared some two years

earlier, and despite a temporary repair, had re-
appeared. Responsibility for causing the sinkhole
and failing to permanently repair it was sharply
disputed.

The plaintiff claimed that the sinkhole was caused by
a deteriorated and broken drainage pipe located
well beneath the pavement, a condition of which all
defendants were concededly aware of for some two
years before the date of plaintiff’s accident, and al-
leged that all the named defendants were responsi-
ble for its continued presence. The defendants
maintained that the hole was clearly marked by a
pair of large orange traffic barrels, was clearly visible,
so “open and obvious” that the plaintiff, in the reason-
able exercise of his eyesight and senses, should have
seen and avoided it.
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The parking lot was owned by Metro-North. The man-
agement company (LAZ Parking) argued that its func-
tions, defined and circumscribe by a written
agreement with the railroad, included collecting and
accounting for parking meter income, maintaining
the lights, painting lines, landscaping, snow removal
and even repairing routine surface level “potholes.”
This defendant argued that those responsibilities did
not extend to the repair of sub-surface or structural
conditions, such as the subject sinkhole and the bro-
ken subterranean drain pipe which caused it to form
in the first place. The management company argued
that as to such conditions, it was powerless to act
without specific authority from the railroad.

The management company further argued that even
though the subject agreement purported to create a
“leasehold,” in reality, it was not a true tenant, but
rather a third-party independent contractor, akin to a
snow removal contractor or landscaping contractor,
whose duties were owed, not to the plaintiff, but
alone to the railroad. The management company

also maintained that its duties were defined and cir-
cumscribed by the maintenance agreement and the
longstanding custom and practice of dealings be-
tween the parties to that agreement in which the rail-
road maintained overall control. LAZ Parking also
argued that Metro-North retained overall control, and
thus, remained solely responsible to the public for
maintaining the parking lot in a reasonably safe con-
dition. The management company argued that the
plaintiff could not fairly be considered a third-party
beneficiary.

The Court granted the management company’s mo-
tion for Summary Judgment, as well as that of the
municipality. The case continues as to the railroad.

REFERENCE

DeStefano vs. LAZ Parking et al. Index no. 2331/14;
Judge Robert Dibella, 04-25-17.

Attorney for defendant management company:
Andrew M. Harrison of Murphy Higgins & Schiavetta
PLLC in New Rochelle, NY.

DEFENDANT’S VERDICT

Sullivan County, NY

The plaintiff shopper, approximately 50,
contended that she fell on a small area of water
in the defendant Walmart’s aisle. The plaintiff
presented an acquaintance who was also in the
store and who testified as to observing a total of
five small areas of water, including three in the
aisle in which the plaintiff fell approximately ten
minutes earlier. The plaintiff contended that it was
clear that the defendant had constructive notice.
The defendant denied that it had notice of the
condition or that the plaintiff’s claims should be
accepted.

The defendant maintained that in view of the large
nature of the store, any failure to make such observa-
tions in a ten-minute period did not reflect negli-
gence. The defendant also pointed to medical

records which reflected that although the plaintiff
claimed that the inability to remain active resulted in
her weight increasing from approximately 180
pounds at the time of the incident, to approximately
300 pounds at trial, she had weighed approximately
300 pounds at the time of the fall.

The plaintiff made no income claims.

The jury found that the defendant was not negligent.

REFERENCE

Martinez vs. Walmart Stores East, LP. Index no. 3212-
2012, 02–17.

Attorney for defendant: Michael P. Cavanagh of
O’Connor, O’Connor, Bresee & First, PC in Albany,
NY.

DEFENDANT’S VERDICT

Nassau County, NY

This case involved a plaintiff, who was seven
years old at the time of the incident and 14 at
trial. The plaintiff asserted that the defendant
failed to conduct adequate inspections and fill in
an approximate three inch deep hole. The plaintiff
claimed that as a result, the child stepped into the
hole when running in the playground, suffering
injury. The defendant denied that the alleged
hazard was the cause of the incident.

The defendant maintained that the nurse’s records re-
flected that the child has advised her that she tripped
over her own feet as she was running. The defendant
also maintained that the hole was only approximately

one inch deep and was de minimus in nature. The
photographs did not depict a ruler inserted into the
hole.

The jury found for the defendant.

REFERENCE

Schutte vs. Great Neck Union Free School District. In-
dex no. 17638/10; Judge Antonio Brandveen, 04-21-
17.

Attorney for defendant: Paula Pavlides of Congdon
Flaherty O’Callaghan Reid Donlon Travis &
Fishlinger in Uniondale, NY.

20 VERDICTS BY CATEGORY

Volume 34, Issue 4, April 2017
Subscribe Now

https://www.jvra.com/shopping/subscribe.aspx


Negligent Maintenance
PLAINTIFF’S VERDICT

Premises liability – Negligent maintenance –
Asbestos abatement company removes stairway
supports – Property manager conducts inspection
and fails to note removal of stairway support –
Stairway collapses – Case dismissed against
landlord, who had an agreement with property
manager, resting comprehensive and exclusive
control to property manager - Liability only.

Onondaga County, NY

This case involved a college student who was a
tenant at the defendant’s apartment building. The
plaintiff maintained that shortly after work was
performed by an asbestos abatement company,
he complained to the co-defendant property
manager that one of the steps on the staircase
seemed to be “spongy.” The plaintiff asserted that
although the property manager conducted an
inspection, he failed to determine that the
asbestos abatement company had removed the
stairway supports and that the repair of the
“Spongy’ step was inadequate. The plaintiff
maintained that as a result, the stairway collapsed
as he was walking up the stairs.

The evidence revealed that the defendant asbestos
abatement company’s work involved the removal of
a homostote or decorative wall covering. This defen-
dant denied that the work which was performed
would have had any impact on the structural integrity
of the stairway. The co-defendant property manager

maintained that he had inspected the stairway and
upon noticing that the one stair was a little “Soft”, he
effectuated a repair of that step. This defendant al-
leged that he did not see any other issues with the
subject stairway and denied that the stairway
supports had been removed.

The defendant landlord contended that it was could
not be held liable for the condition of the premises
due to an assignment of comprehensive and exclu-
sive control of the property to the co-defendant prop-
erty manager. The landlord moved for Summary
Judgment. The Court reserved on this motion and dis-
missed the case against the landlord at the close of
the plaintiff’s proofs.

The jury found the defendant property manager 2/3
negligent and the asbestos maintenance company
1/3 negligent. The case is awaiting trial on the dam-
ages aspect.

REFERENCE

Plaintiff’s engineering expert: Eugene DiBartolomeo
from Syracuse, NY.

Kerwin vs. BH Decker, et al. Index no. 2014 ES - 878;
Judge James P. Murphy, 11–16.

Attorney for plaintiff: Harrison V. Williams, Jr. of
Bousquet Holstein PLLC in Syracuse, NY. Attorney for
defendant landlord: Lauren Miller of Cramer Smith &
Miller, PC in Jamesville, NY.

WRONGFUL TERMINATION

DEFENDANT’S VERDICT

Title VII national origin discrimination case –
Plaintiff untenured teacher, of Chinese national
origin, allegedly played a role in decision to
terminate employment.

U.S.D.C. - Southern District of New York

This case was brought by a public school teacher
who, towards the end of her second year of
employment by the school district, was given
notice during a meeting with her supervisor and
the H.R. Director that her contract would not be
renewed. There was no claim of any
discriminatory comments at this meeting. The
plaintiff requested reconsideration and had a
meeting the following week with the
Superintendent of Schools and her direct
supervisor.

The plaintiff claimed that at this meeting, the superin-
tendent told her to “work in Chinatown,” and that her
supervisor advised her that she would be happier

“working with her own people.” The plaintiff asserted
that it was clear that her Chinese national origin
played a role in the adverse job determination. The
defendant denied that such comments were made,
or that national origin played a role in the decision to
not renew the contract of the plaintiff, who had been
hired to teach Mandarin.

The jury found for the defendant.

REFERENCE

Altman vs. The City School District of New Rochelle. In-
dex no. I3 cv 3252; Judge Nelson S. Román, 02-17.

Attorney for defendant: Maurizio Savoiardo of
Miranda Sambursky Slone Sklarin Verveniotis, LLP in
Mineola, NY.

VERDICTS BY CATEGORY 21

New York Jury Verdict Review & AnalysisSubscribe Now

https://www.jvra.com/shopping/subscribe.aspx


Supplemental Verdict Digest

MEDICAL MALPRACTICE

$5,000,000 CONFIDENTIAL RECOVERY - MEDICAL MALPRACTICE - PARAMEDIC

NEGLIGENCE - PLAINTIFF SUFFERS PERMANENT BRAIN DAMAGE DURING

TRANSPORT BY DEFENDANT PARAMEDICS - HYPOXIC ISCHEMIC BRAIN INJURY TO

PLAINTIFF.

Withheld County, MA

In this medical malpractice matter, the 45-year-
old male plaintiff contended that as he was being
transferred from the defendant hospital’s
emergency department to a non-party trauma
center by the defendant paramedics, the
paramedics negligently failed to properly monitor
the plaintiff. Specifically, the plaintiff maintained
that the defendants failed to follow standard
procedure when it became apparent that the
plaintiff was receiving insufficient ventilation,
either due to a ventilator failure or an obstruction
to his airway. According to the plaintiff, the
defendants should have implemented standard
paramedic protocol for ventilator failure or
insufficient ventilation, which would have

included removing the patient from the ventilator
and ventilating the plaintiff manually, which the
defendants failed to do. As a result, the plaintiff
maintained that he suffered an hypoxic ischemic
brain injury causing permanent brain damage.
The defendants denied the plaintiff’s allegations
and disputed causation and damages.

The parties agreed to resolve the plaintiff’s claim for
the sum of $5,000,000 in a confidential settlement.

REFERENCE

Patient vs. Defendant Paramedics. 05-24-16.

Attorneys for plaintiff: Eric J. Parker, Susan M.
Bourque and Heather M. Cox of Parker, Scheer in
Boston, MA.

$1,000,000 RECOVERY - MEDICAL MALPRACTICE - DELAY IN DIAGNOSIS OF LUNG

CANCER - PATIENT UNDERGOES ROUTINE CHEST X-RAY TO CLEAR HER FOR

GYNECOLOGICAL SURGERY AND RADIOLOGIST, WHO NOTED SUSPICIOUS MASS IN

HIS REPORT, DID NOT SO ADVISE THE PHYSICIAN WHO CLEARED THE PLAINTIFF FOR

SURGERY - WRONGFUL DEATH.

Bergen County, NJ

This was a medical malpractice action involving a
female patient, age 49 at the time of her death, in
which it was contended that the defendant
radiologist, who reviewed a routine chest x-ray
taken for the purpose of clearing the patient for
gynecological surgery involving the removal of a
non-cancerous growth, negligently failed to
convey his concern that the chest x-ray reflected a
35%-40% chance of cancer. The co-defendant ob/
gyn was not aware of this concern when she
performed the surgery. The plaintiff maintained
that when it became apparent eight months later
that the patient required additional gynecologic
surgery and was sent for another clearing chest x-
ray, the tumor was finally discovered. The plaintiff
maintained that the defendant radiologist’s report
was very confusing and did not appear to make
sense in the details, which included a reference to
the depth of the mass, which could not be gauged
because of the absence of a lateral view, and that
after receiving this report, the defendant ob/gyn
should have had additional communications with

the radiologist before performing the surgery. The
plaintiff also contended that the co-defendant
internist, who was asked to have the patient
cleared for the surgery, should have discovered
that the chest x-ray returned with suspicious
findings. The radiologist was apparently not
aware that the ob/gyn had asked the internist to
clear the patient and the x-ray report was not sent
to the internist. The plaintiff maintained that the
internist should have made greater inquiries as to
the results of the chest x-ray prior to clearing the
patient for surgery.

The defendant internist indicated that if he was ad-
vised of the x-ray report, he would have immediately
contacted the radiologist and inquired as to the
meaning of the report. This defendant contended
that any fault lay with the co-defendants ob/gyn and
the radiologist. The defendant ob/gyn contended
that he read the report, which said that the suspicious
mass was likely degenerative in nature, and asserted
that she didn’t follow-up, as required because she
did not believe that any follow-up was necessary. The
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defendant ob/gyn further maintained that the fault
rested with the defendant radiologist in failing to
properly communicate to her that he was concerned
that there was a 35%-40% chance of lung cancer
being present.

The case settled prior to trial for $1,000,000, including
$600,000 from the ob/gyn and $200,000 each from
the internist and radiologist, who were covered by the
same carrier.

REFERENCE

Plaintiff former smoker vs. Defendants ob/gyn, radiolo-
gist and internist.

Attorney for plaintiff: Peter L. MacIsaac of Chasan
Leyner & Lamparello, P.C. in Secaucus, NJ.

PRODUCT LIABILITY

$50,000,000 RECOVERY - PRODUCT LIABILITY - FAILURE TO WARN - FAILURE TO

DESIGN DRESSERS TO COMPLY WITH SAFETY STANDARD FOR TIP-OVER RESISTANCE

- DEATHS OF THREE TWO-YEAR-OLD CHILDREN.

Philadelphia County, PA

In these three consolidated cases, the plaintiffs
contended that the “MALM Dressers” that were
designed, manufactured, and sold by the
defendant IKEA, were defectively designed due to
a tendency to easily tip over when used as stand-
alone furniture. The plaintiffs further maintained
that the defendants should be held liable under a
failure to warn theory for not adequately
conveying the need to anchor these unstable
dressers to a wall. The plaintiffs asserted that the
design of the dressers was defective because they
failed to meet the voluntary national safety
standard for clothing storage units, ASTM F2057,
originally adopted in the year 2000. The standard
requires that dressers and chests meet two
different tests for stability to prevent the
occurrence of tip-overs arising from the
foreseeable conduct of young children. The
plaintiffs maintained that while this standard was
embraced by most other manufacturers and
sellers of furniture in the U.S., the defendant IKEA
refused to comply with the standard, asserting
that its dressers were intended to be wall-
attached and not used as stand-alone furniture.
The plaintiffs disputed the legitimacy of this
defense, contending that IKEA knew that most
consumers did not or could not bolt their dressers
to a wall. The plaintiffs further maintained that
the defendant was aware of the hazard, but
declined to adopt a safer alternative design, and
refused to enter into a voluntary recall of the
product until after the death of the third child. The
cases involved the deaths of three boys in West
Chester, PA, Apple Valley, MN, and Snohomish,
WA over a two-year period from 2014 to 2016.
The defendant contended that the warnings to

secure the dresser were adequate and that once
properly secured, the risk of a tip-over was
eliminated.

Following a two-day mediation before U.S. Eastern
District of PA Magistrate Judge Diane W. (Ret.) of
JAMS, the parties entered into a global settlement for
the sum of $50,000,000, to be shared equally
among the plaintiffs, i.e., $16,600,000 per-case. Ad-
ditional settlement terms included:

IKEA will donate $50,000 to Children’s Hospital of Phil-
adelphia in memory of Curren C., $50,000 to a chil-
dren’s hospital in Washington State in memory of
Camden E., and $50,000 to a children’s hospital in
Minnesota in memory of Ted McG.

IKEA will donate $100,000 to Shane’s Foundation NFP,
an organization devoted to children’s safety with a fo-
cus on furniture tip-over prevention and education.

IKEA agrees to only sell chests and dressers in the
United States that meet or exceed the performance
requirements of ASTM F2057-14, the national volun-
tary safety standard for clothing storage units.

IKEA will increase funding for its “Secure It” program to
raise awareness of the risk of tip-overs, to include na-
tional television advertisements, internet and digital
communications and in-store warnings.

REFERENCE

Collis, et al. vs. IKEA., 12-21-16.

Attorneys for plaintiff: Alan M, Feldman, Daniel J.
Mann and Edward S, Goldis of Feldman Shepherd
Wohlgelernter Tanner Weinstock & Dodig in
Philadelphia, PA.
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$15,000,000 VERDICT - PRODUCT LIABILITY - DEFECTIVE DESIGN - ABSENCE OF

POINT OF OPERATION GUARD ON LARGE HYDRAULIC METAL SHEARING MACHINE -

RAPIDLY DESCENDING PISTON STRIKES DOMINANT HAND CAUSING MEDIAN NERVE

DAMAGE IN ADDITION TO FINGER AMPUTATION - NERVE INJURY CAUSES

CONTINUING PAIN AND SEVERE TREMORS.

Philadelphia County, PA

The male plaintiff in his early 40’s, who was
working with a large metal shearing machine that
was manufactured by the defendant, contended
that the machine was probably not manufactured
with a point of operation guard. The plaintiff
alternatively asserted that even if such a guard
was included when manufactured, it was absent
when the defendant’s technician repaired the
machine a few years earlier and that the
technician failed to so advise the employer. The
plaintiff asserted that his employer subsequently
purchased this guard from the defendant shortly
after the incident occurred. In support of his
allegations, the plaintiff presented evidence that
the machine was not equipped with a point of
operation guard when manufactured, maintaining
that an email sent by a defense employee
reflected that the defendant did not begin to
include such guard until a year after the machine
was manufactured in 1983. The employer

purchased the machine in 2006. The defendant
denied that this email reflected that the machine
was manufactured without a guard and
contended that the email related to a different
part of the shearing machine. The plaintiff
claimed that he suffered severe median nerve
damage that affected his right, dominant hand,
causing continuing pain, severe tremors and great
embarrassment.

The jury found for the plaintiff on both the product lia-
bility and negligence theories and awarded a total of
$15,000,000.

REFERENCE

Reyes vs. Cincinatti, Inc. Case no. July term 2001
No.3744; Judge Daniel Anders, 11-18-16.

Attorney for plaintiff: Daniel L. Hessel and James D.
Golkow of Golkow, Hessel, LLC in Philadelphia, PA.

$12,500,000 GROSS VERDICT - PRODUCT LIABILITY - ASBESTOSIS - FAILURE OF

DEFENDANT FORKLIFT MANUFACTURER TO ELIMINATE ASBESTOS FROM BRAKES,

CLUTCHES, AND ENGINES - FAILURE TO ISSUE WARNINGS REGARDING RISKS OF

ASBESTOS DUST BY INDIVIDUALS NOT EMPLOYED BY DEFENDANT WHO WERE

EXPOSED TO ASBESTOS WHEN PERFORMING MECHANICAL WORK ON FORKLIFTS.

New York County, NY

This was an action involving a former male forklift
mechanic who was exposed to the asbestos dust
in brakes, clutches, and engine gaskets present
on the defendant’s forklifts from 1969 through
1978. The plaintiff asserted that the exposure was
causally related to his development of lung cancer
approximately 14 months before the decedent’s
death in 2014 at the age 67. The decedent
smoked 2.5 packs of cigarettes a day for over 50
years. The plaintiff asserted, however, that there
is a strong synergistic effect in which an individual
who is both a smoker and one exposed to
asbestos dust, as was the decedent, has a greater
than 50 fold chance of contracting lung cancer

than the general population of smokers. The
defendant maintained that the sole cause of the
decedent’s lung cancer was his history of smoking
2.5 packs of cigarettes per day.

The jury found the defendant 55% liable, the dece-
dent 45% comparatively negligent and rendered a
gross award of $12,500,000.

REFERENCE

Decedent who died from lung cancer vs. Defendant
forklift manufacturer, et al.

Attorneys for plaintiff: Danny R. Kraft Jr. and Adam
Cooper of Weitz & Luxenberg, PC in New York, NY.
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$2,490,000 RECOVERY - PRODUCT LIABILITY - DESIGN DEFECT - PLAINTIFF SUFFERS

NERVE INJURY IN ARM WHEN INFLATABLE TUBE TOWED BEHIND A BOAT WHICH IS

DESIGNED TO BECOME AIRBORNE AND SUSTAIN FLIGHT BECAME UNSTABLE AND

CRASHED INTO WATER 20-FEET BELOW - PRODUCT RECALLED SHORTLY AFTER

INCIDENT BY BANKRUPT MANUFACTURER.

Nassau County, NY

This case involved a male plaintiff, age 26 at the
time, who sustained a severe brachial plexus
injury which rendered his dominant arm
permanently paralyzed while using a product
known as a “Wego Kite Tube.” The kite tube is an
inflatable tube that is towed behind a boat and is
designed to become airborne and sustain flight
while being towed. The plaintiff indicated that he
purchased the product shortly after it went on the
market in the summer of 2006. The plaintiff
contended that while he was using the kite tube
for the first time, it suddenly rose approximately
20 feet into the air, became unstable, rotated to
the right and crashed violently into the water,
causing the plaintiff to suffer a severe brachial
plexus injury. The plaintiff asserted that within
weeks of the plaintiff’s injury, the Wego Kite Tube
was voluntarily recalled by the manufacturer, in
cooperation with the Consumer Product Safety
Commission, because of multiple serious injuries
associated with the use of this product. The
manufacturer had declared bankruptcy. The
plaintiff proceeded against the defendants small
retailer and two distributors of the tube. There
were no serial numbers or other means of
determining which of the distributors had
supplied the product. The plaintiff asserted that
the conditions for an “alternative liability” theory

existed and that the defendant distributors should
be jointly and severally liable unless they could
definitively establish that they did not supply the
subject product. The Court denied the distributors’
motion to dismiss and held that alternative
liability did, in fact, apply. This decision was
affirmed on appeal. The defendants maintained
that in view of the fact that the plaintiff was an
experienced participant in water sports, it was
clear that it was an implied assumption of risk,
which would enable the jury to reduce any gross
verdict in the same manner as comparative
negligence applied. The plaintiff countered that
he clearly did not assume the risk that the tube
would suddenly rise up some 20 feet in the air,
become unstable, and crash into the water.

The case settled prior to trial for $2,490,000. Each of
the two defendant distributors made equal and sig-
nificant contributions. The plaintiff also previously re-
ceived approximately $85,000 from the
manufacturer through the bankruptcy proceeding.

REFERENCE

M.S. vs. Defendant retailer and distributors of kite
tube.

Attorney for plaintiff: Jason M. Rubin of Wingate
Russotti Shapiro & Halperin, LLP in New York, NY.

$2,025,000 RECOVERY - PRODUCT LIABILITY - DIETARY SUPPLEMENT RETAILER

ACCUSED OF FAILURES OF QUALITY CONTROL REGARDING PRODUCTS - ALLEGED

VIOLATION OF FDCA.

U.S. District Court, Northern District of Texas

In this product liability action, the U.S.
Department of Justice (DOJ) accused a dietary
supplement retailer of failure to verify the quality
of the products on its shelves. The defendant,
GNC Holdings, Inc., is the world’s largest dietary
supplement retailer. A criminal investigation
conducted by the U.S. Food & Drug Administration
(FDA), the U.S. Attorney’s Office for the Northern
District of Texas, and the Consumer Protection
Branch of the DOJ’s Civil Division revealed that
the defendant allowed a misbranded supplement
to be on its shelves. The supplement, OxyElite Pro
Advanced Formula, was a product produced by
Dallas-based USP Labs, LLC, and was sold at GNC
locations nationwide in 2013. The defendant sold
the product based on representations from USP
Labs that the ingredients contained in the product
complied with regulations. However, the
defendant did not undertake additional testing or

require additional certifications to confirm these
representations or to verify that the ingredients in
the product were as claimed. The defendant was
ultimately accused of criminal violations including,
but not limited to, the Federal Food, Drug, and
Cosmetic Act.

The matter was resolved with a non-prosecution
agreement, in which defendant agreed to pay
$2,025,000 to the U.S. government and cooperate in
the U.S. Government’s dietary supplement
investigations.

REFERENCE

United States of America vs. GNC Holdings Inc., 12-
07-16.

Attorney for plaintiff: David Sullivan & Patrick Runkle
of U.S. Department of Justice - Criminal Division in
Washington, DC.
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MOTOR VEHICLE NEGLIGENCE

$5,500,000 CONFIDENTIAL RECOVERY - MOTOR VEHICLE NEGLIGENCE - BUS/

PEDESTRIAN COLLISION - PLAINTIFF IS RUN OVER BY UNMANNED BUS - TRAUMATIC

BRAIN INJURY - POST-TRAUMATIC STRESS DISORDER - MULTIPLE FRACTURES.

Withheld County, MA

In this motor vehicle negligence action, the 61-
year-old male plaintiff alleged that the defendant
bus driver and the co-defendant bus company
employer were negligent in failing to properly
secure a bus after it was parked. Specifically, the
plaintiff contended that the defendant bus driver
failed to properly engage the parking brake and
failed to chock the wheels of the bus. As a result,
the unmanned bus began to roll away from the
parking spot, running over the plaintiff. The
plaintiff claimed that he suffered numerous
fractures, a traumatic brain injury, and post-
traumatic stress disorder. The defendants denied
the plaintiff’s allegations that negligence was
involved in the incident, maintaining that the
bus’s parking brake was properly secured when
the driver left the bus. The defendants maintained
that the brakes on the bus failed without warning
and, therefore, they were not liable for the

injuries alleged by the plaintiff. The plaintiff
countered through expert testimony, that upon
examination of the bus, there were no issues with
the brakes and that the incident could not have
been due to a brake failure. The defendants
further questioned that nature and extent of the
plaintiff’s claimed injuries.

The parties agreed to mediate the plaintiff’s claim
and the case resolved for the sum of $5,500,000 in a
confidential settlement agreement following
mediation.

REFERENCE

Plaintiff Doe vs. Defendant Bus Operator, et al., 07-30-
16.

Attorneys for plaintiff: Neil Sugarman and Benjamin
R. Zimmerman of Sugarman Law Offices in Boston,
MA.

$4,500,000 VERDICT - MOTOR VEHICLE NEGLIGENCE - INTERSECTION COLLISION -

FAILURE TO STOP FOR RED LIGHT - MULTIPLE ORTHOPEDIC INJURES - PERMANENT

TRAUMATIC BRAIN INJURY TO 89-YEAR-OLD PLAINTIFF - DAMAGES CAUSATION

ONLY.

Miami-Dade County, FL

The 89-year-old female plaintiff was a passenger
in a car being driven by the host driver when the
host vehicle was struck in the passenger side by
another car, owned by the defendant corporation.
The defendant stipulated that its employee was
negligent in driving through a red light and
causing the collision. Accordingly, the case was
tried on the issues of damages and causation
only. The plaintiff died at the age 93 (prior to
trial) of unrelated causes and the case was
continued by her personal representative. The
plaintiff maintained that she was caused to lose
consciousness in the accident. The plaintiff was
diagnosed with multiple orthopedic injuries,
including a right ankle fracture, torn meniscus of
the right knee, fractures of five ribs on the right
side, supraspinatus tendon tears of the right
shoulder and herniated cervical and lumbar discs
which her orthopedic surgeon causally related to
the accident. In addition, the plaintiff maintained
that the accident caused her to sustain a left acute
and chronic subdural hematoma and parietal
occipital closed head injury. The plaintiff
underwent a craniotomy, involving removal of a
piece of skull, to alleviate pressure and to drain
blood from the hematoma. The defendant

contended that the plaintiff made a remarkable
and quick recovery from her accident-related
injuries in view of her advanced age. In addition,
medical records showed that the plaintiff was
receiving treatment for advanced multiple
myeloma and had a medical history of plasma cell
dyscrasia, which preceded the accident. The
defense argued that the plaintiff’s unrelated
cancer could result in both physical and cognitive
issues unrelated to the accident. The defense
argued that the progression of the plaintiff’s
myeloma correlated with the time period she first
began to treat for the alleged brain injury after
2.5 years of no treatment.

After a five-day trial, the jury awarded the plaintiff
$4,500,000 in damages.

REFERENCE

Ana Watson as personal representative of the Estate
of Maria DePosada vs. Pernod Ricard USA, LLC, f/k/a
Austin, Nichols & Co. Inc. Case no. 12-22050CA22;
Judge Michael A. Hanzman, 09-16-16.

Attorneys for plaintiff: John H. Hickey and Bjorg
Eikeland of The Hickey Law Firm, PA in Miami, FL.
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$4,000,000 RECOVERY - MOTOR VEHICLE NEGLIGENCE - AUTO/PEDESTRIAN

COLLISION - PLAINTIFF CROSSWALK PEDESTRIAN STRUCK BY RIGHT TURNING

TRUCK WHICH WAS TRAVELING AROUND A CORNER - AGGRAVATION OF NECK AND

BACK CONDITIONS.

Kings County, NY

The female plaintiff, a 55-year-old single nursing
supervisor, contended that while she was walking
across 65th Street at 7th Ave. in the Bay Ridge
section of Brooklyn on her way to work only two
blocks away, she was suddenly struck by a motor
vehicle operated by an employee of Bay Ridge
Toyota who was assigned to wash and dry some
70 cars per day. The plaintiff asserted that after
washing the subject car, the defendant’s driver
circled around the dealership toward its original
position where he intended to hand dry whatever
water remained on the freshly washed car. Two
individuals witnessed the defendant driver make
a right turn from Seventh Ave. onto 65th Street,
striking the plaintiff, who was 95% across 65th
Street, throwing her onto the car’s hood and then
falling off. The traffic signal was green for both
the pedestrian and driver when the incident
occurred. The plaintiff maintained that she
suffered bilateral knee injuries, including
meniscal tears which were treated by arthroscopic
surgeries and a tibial plateau fracture. Eventually,
the plaintiff underwent a knee replacement. She
also sustained severe aggravations of pre-existing
lumbar and cervical degenerative disc conditions
with herniated and bulging discs at each site
requiring surgeries to both areas, which was not

previously contemplated. The plaintiff, who was
the nursing supervisor at Metropolitan Jewish
Health System earning $100,000 annually,
maintained that as a result of her injuries, she
was rendered totally disabled and could no longer
work. The defendants made a general denial of
liability and contended that the disc surgeries
would have been required surgery even if the
subject accident had not occurred, and thus
claimed a lack of causation.

The plaintiff had a Medicare lien of approximately
$56,000, as well as another lien with a private health
care provider in the sum of $25,000. She also needs
future medical care and thus a provision for Medical
Set Aside was mandatory. The case settled days be-
fore the scheduled June 21, 2016 trial date during
mediation before Mediator Peter M., Esq. of National
Arbitration and Mediation (NAM) on June 17, 2016 for
$4,000,000, part of which was designated as
Medicare Set Aside.

REFERENCE

Wilkie vs. Defendant automotive dealership, et al. In-
dex no. 501060/13, 08-03-16.

Attorney for plaintiff: Elliot H. Taub of Taub Law
Firm, PC in New York, NY.

PREMISES LIABILITY

$1,000,000 GROSS VERDICT - PREMISES LIABILITY - NEGLIGENT SECURITY AT

BRADENTON APARTMENT COMPLEX - PLAINTIFF SHOT IN PLAYGROUND AT NIGHT -

WRONGFUL DEATH AT AGE 20 - 66.7% COMPARATIVE NEGLIGENCE FOUND.

Manatee County, FL

This negligent security action was brought against
the corporate manager/owner of a Bradenton,
Florida, apartment complex where the 20-year-
old decedent was shot and killed. The plaintiff
alleged that the defendant was on notice of the
high-crime location of the apartments and failed
to implement adequate security measures to
prevent the murder. The defendant denied the
plaintiff’s allegations and argued that the
shooting would not have been prevented by
additional security measures. The defense also
contended that the decedent was comparatively
negligent and exposed himself to danger by
entering the apartment’s playground at night in
violation of a complex curfew.

The court instructed the jury that the decedent had
no criminal history. The jury found the defendant
33.3% negligent and the decedent 66.7% compara-

tively negligent. The plaintiff was awarded $1,000,000
in gross damages, reduced to a net award of
$333,000. The award included $185,000 to each
parent and $630,000 to the decedent’s minor
daughter. The plaintiff has filed an appeal, challeng-
ing the finding of comparative negligence.

REFERENCE

Gilbert vs. Cryptical Development, LLC. Case no. 41-
2014CA-006541AX; Judge Diana L. Moreland.

Attorneys for plaintiff: Christopher L. Marlowe and
Pedro P. Echarte, III of the Haggard Law Firm, P.A. in
Coral Gables, FL. Attorney for defendant: Michael G.
Archibald of Marshall, Dennehey, Warner, Coleman
& Goggin, P.C., in Tampa, FL.
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$500,000 VERDICT - PREMISES LIABILITY - NEGLIGENT SECURITY - PLAINTIFF

ASSAULTED AND ROBBED IN DEFENDANT’S ENTERTAINMENT FACILITY - FAILURE TO

PROVIDE PROPER AND ADEQUATE SECURITY - SERVING ALCOHOL TO VISIBLY

IMPAIRED PATRONS - ORTHOPEDIC INJURIES TO ANKLE AND FOOT - CONTUSIONS

AND ABRASIONS TO HEAD, FACE AND BODY.

Philadelphia County, PA

This premises liability action was brought by the
male plaintiff to recover for injuries he sustained
when he was assaulted and robbed by fellow
patrons while he was a business invitee of the
defendants’ race track and casino. The plaintiff
maintained that he was playing a slot machine
and minding his own business with his back to the
main casino area when he was suddenly and
without warning verbally and physically assaulted
by fellow patrons, who beat the plaintiff and then
robbed him. The case was brought against both
the defendant casino and the defendant race
track, which are separate entities. The plaintiff
argued that the defendants were negligent in
failing provide proper and adequate security at
their facilities. In support of this allegation, the
plaintiff produced evidence of at least four prior
incidents that occurred at the defendant’s
recreational facility that involved patrons being
assaulted and robbed while inside the
defendants’ establishments. The plaintiff argued
that these four incidents showed a pattern of
incidents that required the defendants to review
and adapt their security measures, which they
failed to do. The defendants made a motion to

exclude the testimony of the prior alleged
assaults. The Court allowed testimony regarding
two similar incidents on the defendants’ premises
and did not allow the plaintiff to use the other two
incidents as evidence of a criminal pattern. The
defendants denied all of the allegations of
negligence and argued that it was most likely the
actions of the plaintiff that caused the incident in
question. The defendants further denied that the
plaintiff sustained permanent injury as a result of
the incident.

The jury found each defendant 50% negligent and
awarded the plaintiff $300,000 in compensatory
damages and $200,000 in punitive damages.

REFERENCE

James Coley vs. Keystone Turf Club and Greenwood
Racing, Inc. Case no. 141201773; Judge Marlene
Lachman, 10-13-16.

Attorney for plaintiff: Joseph Chaiken of Joseph
Chaiken & Associates in Philadelphia, PA. Attorney
for defendant: Andrew Kramer of Kane, Pugh,
Knoell, Troy & Kramer in Norristown, PA.

ADDITIONAL VERDICTS OF INTEREST

Construction Site Negligence
$1,075,000 RECOVERY - CONSTRUCTION SITE NEGLIGENCE - PLAINTIFF WORKING

ON ROOF SHEATHING FALLS 30 FEET - COMMINUTED FRACTURE TO DOMINANT

WRIST - ULNAR NEUROPATHY.

Essex County, NJ

This case involved a then 35-year-old male
plaintiff who was employed by a roofing company
who was installing sheathing on the edge of a
roof truss at a multi-building residential site. The
plaintiff asserted that the defendants general
contractor, framing contractor and carpentry
subcontractor, which had obtained the services of
the plaintiff’s employer, negligently failed to
provide any fall protection in that there were no
catch platforms or guardrails installed on the
sides of the building under construction. The
plaintiff maintained that as he was installing roof
sheathing, a plywood panel suddenly slipped and
struck his feet, causing him to fall approximately
30 feet and suffer a displaced intra-articular
comminuted fractured of the distal right radius
and ulnar styloid and ulnar neuropathy. The

defendants maintained that the plaintiff had been
working in the industry virtually all of his adult
life, was aware of the hazards, and was
comparatively negligent in failing to use an
available safety harness. The plaintiff countered
that workers often don’t use the safety harnesses
during this type of installation because the need
to frequently change anchor points slows down
the work. The plaintiff made economic claims that
ranged from approximately $461,000 to
approximately $777,000, depending upon
whether he can obtain more sedentary work or is
permanently unemployable.

The case settled prior to trial for $1,075.000, including
$250,000 from the general contractor and a total of
$825,000 from the carrier who covered the framing
contractor and the carpenter subcontractor that en-
gaged the employer.
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REFERENCE

Braga vs. Avalon Bay Communities, et al. Docket no.
ESX-L-3752-14; Judge med bef Ret J. Daniel Mecca,
08-16-16.

Attorney for plaintiff: Andrew L. Statmore of Fredson
& Statmore, LLC in Clifton, NJ.

Dram Shop
$6,500,000 RECOVERY - DRAM SHOP - PLAINTIFF’S VEHICLE STRUCK HEAD-ON BY

DRUNK DRIVING DEFENDANT - TRAUMATIC BRAIN INJURY - MULTIPLE FRACTURES.

Hartford County, CT

In this dram shop liability action, the male
plaintiff driver alleged that the defendant driver
was intoxicated when she struck his vehicle head-
on after having been served alcohol while visibly
intoxicated by the co-defendant taverns. The
plaintiff claimed that as a result of the collision,
he suffered a traumatic brain injury as well as
fractures to his face, both arms, both legs and
ribs. The plaintiff also claimed that he suffered
internal injuries. The plaintiff brought suit against
the defendant inebriated driver and the
restaurant where she worked. The plaintiff
contended that the defendant driver had been
drinking at her place of employment immediately
prior to the happening of the collision, as well as
at other establishments where she had been

drinking earlier that evening. The plaintiff alleged
both negligence and recklessness claims. The
defendants denied liability and disputed the
plaintiff’s injuries and damages.

The parties agreed to resolve the plaintiff’s claims via
pre-trial settlement for the total sum of $6,500,000.
The settlement was contributed to by all of the defen-
dants, with the bulk of the settlement coming from
the last tavern where the defendant driver had been
drinking prior to the collision.

REFERENCE

Eric Mears vs. Dorothy Bors, et al. Case no. CV15-
6057135-S, 09-09-16.

Attorney for plaintiff: Timothy Brignole of Brignole,
Bush & Lewis in Hartford, CT.

Fraud
$19,500,000 RECOVERY - FRAUD - PHARMACEUTICAL GIANT SUED BY MULTIPLE

STATES FOR FALSE AND MISLEADING ADVERTISING OF ANTI-PSYCHOTIC DRUG

ABILIFY - ALLEGED VIOLATION OF TEXAS DECEPTIVE TRADE PRACTICES ACT.

Dallas County, TX

In this fraud action, a pharmaceutical company
was sued by 43 state attorneys general for
improprieties in the marketing of the anti-
psychotic drug Abilify. Abilify is the brand name
for the prescription drug aripiprazole, which was
originally approved for the treatment of
schizophrenia in 2002 by the U.S. Food & Drug
Administration (FDA). The FDA charged that the
defendant Bristol-Myers Squibb promoted Abilify
without their authorization for the treatment of
children and symptoms consistent with dementia
and Alzheimer’s disease in elderly patients. In
2006, Abilify received a “black box” warning
stating that elderly patients with dementia-related
psychosis who are treated with anti-psychotic
drugs have an increased risk of death. The
petition alleged that the defendant made false
and misleading representations about Abilify’s
risks by not revealing limitations that would
substantially affect the interpretation of the

scientific studies. The defendant was accused by
43 state attorneys general of misrepresentations
regarding their product. Respecting the state of
Texas, defendant was accused of in the District
Court of Dallas County of violating the Texas
Deceptive Trade Practices Act.

The matter was resolved via settlement for
$19,500,000, of which the state of Texas will receive
$1,015,420. Under the terms of the settlement, the
defendant is prohibited from making further false or
misleading claims about Abilify, including its safety or
efficacy in comparison with other drugs.

REFERENCE

State of Texas vs. Bristol-Myers Squibb. Case no. DC-
16-15661, 12-08-16.

Attorney for plaintiff: Patricia Stein of Office of the
Attorney General - State of Texas in Dallas, TX.
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$10,000,000 RECOVERY - FRAUD - TELEMARKETERS ACCUSED OF OPERATING

DECEPTIVE “TECH SUPPORT” SCAM - ALLEGED STATE AND FEDERAL DECEPTIVE

TRADE ACT VIOLATIONS.

U.S. District Court, Southern District of Florida

In this fraud action, the Federal Trade
Commission (FTC) accused a group of companies
of operating a “Tech support” scam in violation of
federal law. The defendant, Inbound Call Experts,
d/b/a Advanced Tech Support, along with other
defendants, is a telemarketer based in Florida.
The FTC charged that the defendant used high-
pressure sales pitches to telemarket tech support
products and services by falsely claiming to find
viruses and malware on consumers’ computers.
The FTC and the State of Florida filed suit in the
U.S. District Court for the Southern District of
Florida against the defendant Inbound Call
Experts, LLC, as well as Advanced Tech Supportco,
LLC; PC Vitalware, LLC; Super PC Support, LLC;
Robert D., Paul H., and Justin W. The defendants
were charged with deceiving thousands of
consumers in violation of the Florida Deceptive
and Unfair Trade Practices Act as well as the FTC
Act.

The matter was resolved via settlement for
$10,000,000. To fund the settlement, the defendants
were to transfer $5,075,000 of their assets held in es-

crow by their attorneys to the FTC within seven days
after the order is signed by the judge, and to transfer
an additional $2,025,000 within 30 days. In addition,
the court-appointed receiver will promptly transfer an-
other $2 million of the defendants’ assets to the FTC.
The defendants were further barred from misrepre-
senting that they have identified performance or se-
curity issues on consumers’ computers and from
making any other misrepresentations. The order re-
quires a federal judge to appoint a monitor to over-
see the defendants’ business for two years and at
their expense. Finally, the defendants must review the
business practices of any third-party lead generators
from whom they get leads.

REFERENCE

Federal Trade Commission vs. Inbound Call Experts,
LLC. Case no. 9:14-cv-81395-KAM, 12-22-16.

Attorneys for plaintiff: Colleen B. Robbins, Andrew S.
Hudson, James E. Evans & Emily Cope Burton of
Federal Trade Commission in Washington, DC.

Unsafe Workplace
$1,200,000 VERDICT - UNSAFE WORKPLACE - NEGLIGENT HIRING - PLAINTIFF

ALLEGES THAT DEFENDANT EMPLOYER WAS NEGLIGENT IN FAILING TO PROVIDE

FOR DECEDENT’S SAFETY AT WORKPLACE - DECEDENT WORKER IS SHOT AND KILLED

BY CO-WORKER - WRONGFUL DEATH.

Brazoria County, TX

In this wrongful death action, the plaintiff alleged
that the defendant employer was liable for the
death of the decedent, who was shot by a co-
worker after the decedent asked to borrow a
forklift from the man. The plaintiff maintained
that the co-defendant co-worker had a history of
pulling a gun on other co-workers and had
attempted to fight another co-worker just
immediately prior to the decedent’s shift. The
plaintiff alleged that the company was negligent
in failing to provide a safe workplace and in
failing to conduct proper criminal background
checks on its employees, most of whom had
criminal records. The plaintiff alleged that the
defendant further failed to heed the complaints of
co-workers, who reported the unstable behavior
of the assailant. The defendants plaintiff’s denied
the allegations and disputed its liability to the
plaintiff. The defendant maintained that it was not
liable for the actions of the third party co-worker.

At the conclusion of the trial, the jury deliberated and
returned its verdict in favor of the plaintiff. The jury
awarded the plaintiff the sum of $1,200,000 in
damages.

REFERENCE

Erika Cadriel, Individually and as The Representative
Of The Estate of Jacob Matthew Cadriel and as Next
Friend of Jacob Matthew Cadriel Jr., vs. Steven
Damien Young, Woven Metal Products, Inc., and Ind-
Chem Constructors, Inc.;. Case no. 82139-CV; Judge
W. Edwin Denman, 11-09-16.

Attorneys for plaintiff: Brent Coon and Eric Newell of
Brent Coon & Associates in Beaumont, TX. Attorney
for plaintiff: Robert A. Schwartz of Heard Law Firm in
Houston, TX.
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Vicarious Liability
$1,850,000,000 RECOVERY - VICARIOUS LIABILITY - DEFENDANT’S EMPLOYEE

NEGLIGENTLY OPERATES FORKLIFT, STRIKING THE PLAINTIFF, WHO WAS KNEELING

BEHIND FORKLIFT, KNOCKING HIM DOWN AND RUNNING HIM OVER -

AGGRAVATION OF VASCULAR CONDITION THAT PREVIOUSLY REQUIRED SURGERY.

Middlesex County, NJ

This vicarious liability case involved a male
plaintiff mechanic in his mid-50’s who contended
that the defendant’s employee came to the
plaintiff’s employer’s premises in order to pick up
a forklift and transport it to another location. The
plaintiff alleged that he intended to load the
forklift onto the flatbed tow-truck. However, while
the plaintiff was kneeling behind the forklift to
conduct his pre-movement inspection of the
vehicle, the defendant’s employee negligently
entered the forklift, started it with his foot on the
reverse pedal and struck the plaintiff, running
over and then stopping the forklift on the
plaintiff’s left leg for a brief period of time. The
defendant contended that the plaintiff was
comparatively negligent in kneeling behind the
forklift while it was being started up to load onto
the flat-bed. The plaintiff denied that this position
should be accepted and argued that the
defendant’s employee had no prior experience
operating a forklift and should not have

attempted to move it. The plaintiff contended that
because of the vascular and orthopedic injuries
that included a femur fracture and knee injuries
that required surgery, as well as a lumbar
herniation and lumbar bulge that were treated
conservatively, he will suffer permanent pain and
limitations including, but not limited to the
inability to bend the left leg to a certain degree.
The plaintiff was able to return to his job as a
mechanic approximately three months after the
accident. The defendant denied that the vascular
condition was permanently aggravated.

The case settled prior to trial for $1,850,000.

REFERENCE

Cowles vs. Dave’s Heavy Towing, Inc., et al. Docket
no. MID-L-5032-14, 09-16.

Attorney for plaintiff: Scott M.McPherson of
Escandon, Fernicola, Anderson & Covelli, LLC in
Allenhurst, NJ. Supplemental verdict digest
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