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Personal Injury/Workers’ Compensation

On July 29, 2019, President Trump rat-
ified the Never Forget the Heroes: James 
Zadroga, Ray Pfeifer, and Luis Alvarez 
Permanent Authorization of the September 
11th Victims Compensation Fund (hereinaf-
ter, “VCF”).1 This law countered the financial 
deficit underlying the fifty to seventy percent 
reduction in the compensatory awards paid 
out on victim claims due to an insufficiency 
of funds. Under the statute the VCF may 
compensate for a list of conditions that have 
been established as certifiable conditions by 
the World Trade Center Health Program and 
the National Institute for Occupational Safety 
and Health (“NIOSH”).2

However, there are a group of 9/11 sur-
vivors that are being denied compensation 
under this statute and those are victims who 
have been diagnosed with endometrial can-
cer. On September 24, 2019, the WTC Health 
Program published their response to Petition 
23, which requested to add endometrial can-
cer to the list of certifiable 9/11 related condi-
tions. The petition was denied due to a find-
ing of insufficient evidence that endometrial 
cancer was 9/11 related.3 Here we analyze a 
theoretical solution to the problem. 

The Denial of 
Endometrial Cancer Claims

Petition 23 petitioned that endometrial can-
cer be added to the list of 9/11 conditions refer-
encing a 2002 study by Lioy et al.4 and a 2017 
study by McElroy et al.5 These studies provided 
a scientific basis showing a causal link between 
toxic cadmium exposure and an increased risk 

of developing endometrial cancer; 
however, because neither study was a 
peer-reviewed, published, epidemio-
logical study of endometrial cancer 
in a 9/11-exposed population, nei-
ther study was considered relevant 
or given further consideration.6

The WTC Health Program, 
in their response to Petition 23, 
then conducted a search for rel-
evant peer-reviewed case studies 
and in one such study, Report 
on Carcinogens7 published by the 
National Toxicology Program, 
cadmium was listed among 39 toxic agents 
present in World Trade Center toxic dust 
that were either known or reasonably antici-
pated to be human carcinogens. However, it 
was concluded that the link between these 39 
carcinogenic substances and the causation of 
endometrial cancer was insufficient, primar-
ily because there were not enough studies 
to show a consistent result of endometrial 
cancer development.8

Consequently, 9/11 victims with endome-
trial cancer are often denied compensation 
by the VCF. Unfortunately, the process of 
filing a VCF claim includes a general waiver 
against any future lawsuits for 9/11 damages.9

Once the claim is filed, the general waiver 
operates as a trapdoor that prevents seeking a 
court remedy after the claim has been denied. 
This result is in direct contravention to the 
overall purpose of the VCF statute which is to 
“provide compensation to any individual (or 
relatives of a deceased individual) who was 
physically injured or killed as a result of the 

terrorist-related aircraft crashes of 
September 11, 2001.”10

The truth of the matter is that 
epidemiological studies are virtu-
ally ineffective when it comes to 
understanding the causes of con-
ditions that fall on the outskirts 
of the standard deviation bell 
curve where data numbers tend 
to decrease. That is an approach 
that helps identify conditions that 
plague the vast majority of affected 
members, not the minority. The 
VCF however is still tasked with 

the duty of compensating all those individuals 
who were injured by 9/11 or its aftermath, not 
just the ones where the causal link is verifiable 
by large-scale studies. 

In a typical case where a VCF claimant has 
filed a claim seeking compensatory recovery 
for endometrial cancer, their case will be 
inevitably denied because the condition has 
not been deemed a certifiable 9/11 condition. 
The claimant will then be offered an oppor-
tunity to appeal the decision. At the appeal 
hearing, the claimant will be faced with the 
impossible task of trying to establish a causal 
link between their exposure to World Trade 
Center toxic dust and the development of 
their endometrial cancer. The VCF will have 
no other choice under the current policy but 
to maintain their denial of the claim until 
such time that the condition is deemed certi-
fiable by NIOSH.11

A similar problem was faced by the 
Veteran plaintiffs in In re Agent Orange.12 In 
that matter, Veteran plaintiffs in a class action 

suit charged the U.S. Government and several 
chemical corporations with the injuries and 
deaths believed to be caused by exposure to 
the chemical compound “Agent Orange” used 
during the Vietnam War.13 The evidence put 
forth by the plaintiffs was regarded at best 
as inconclusive due in part to the weakness 
in proof of causal relationship as demon-
strated in the epidemiological studies relied 
upon.14 The court reasoned that “it is likely 
that because of the epidemiological nature of 
much of the evidence, no individual plain-
tiff would be able to prove that his or her 
particular adverse health effects are due to 
Agent Orange exposure.”15 While the court 
in this matter noted several obstacles to the 
plaintiff ’s recovery, it ultimately held that the 
plaintiffs should recover under a reasonable 
settlement agreement.16  

Similarly, here provisions for recovery 
should be made for plaintiffs that struggle 
with the factual impossibility of adequately 
proving causation. Minority victims suffer-
ing from endometrial cancer may not have 
the luxury of being able to benefit from an 
epidemiological decision in their favor years 
from now. They may have already passed 
away from their conditions. Even those that 
survive will continue to endure severe losses 
in other areas of their lives such as loss of 
gainful employment opportunities, friends, 
services or intimacy with a significant other, 
and general loss of quality of life well into 
their remaining years. Cancer is inherently 
life threatening, and it poses this lethal threat 
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regardless of where it develops. Even when 
cancer appears to be gone, victims remain in 
fear of a possible recurrence.

A Theoretical Solution
There is however a theoretical solution 

to the problem. Yes, theoretical in the sense 
that this theory has not yet been fully tested 
with favorable results in the VCF arena but 
has the potential for working nonetheless. 
Many courts of appeals have held that “that 
a medical opinion on causation based upon 
a reliable differential diagnosis is sufficiently 
valid to satisfy the first prong of the Rule 702 
inquiry.”17 “Differential diagnosis, or differen-
tial etiology, is a standard scientific technique 
of identifying the cause of a medical problem 
by eliminating the likely causes until the most 
probable one is isolated.”18 

Generally, the reliability of the differen-
tial diagnosis stems from the due diligence 
demonstrated by a testifying expert in elim-
inating the alternative causes of a condi-
tion. The diagnosis must be “conducted with 
intellectual vigor.”19 “Its underlying integrity 
requires professional thoroughness, and it 
must at least take serious account of other 
potential causes.”20 “A medical expert’s opin-
ion based upon differential diagnosis normal-
ly should not be excluded because the expert 
has failed to rule out every possible alternative 
cause of a plaintiff ’s illness. In such cases, 
the alternative causes suggested by a defen-
dant normally affect the weight that the jury 
should give the expert’s testimony and not the 
admissibility of that testimony. Furthermore, 
depending on the circumstances, a temporal 
relationship between exposure to a substance 
and the onset of a disease or a worsening of 
symptoms can provide compelling evidence 
of causation.”21

The Second Circuit, in Zuchowicz v. 
United States, reasoned that “causation may be 
proved by circumstantial evidence, and that 
the causal relation between an injury and its 
later physical effects may be established by a 
physician’s opinion.”22 In that case, the United 
States appealed from a decision where they 
were held liable for overprescribing danocrine 

to a woman who later developed a rare lung 
condition and died. The Court of Appeals 
reaffirmed the lower courts decision holding 
that while the defendant’s negligence may not 
be established as the “but for” cause, under a 
preponderance standard the differential diag-
nosis from an expert witness was sufficient.23

The endometrial cancer issue at hand is a 
fitting circumstance where “differential diag-
nosis” should be applied. Under this method, 
a medical expert testifying as an appeal wit-
ness on behalf of a denied claimant would 
have the burden of proving the following 
indicia to support a reliable differential diag-
nosis: (a) a thorough physical examination; 
(b) review of patient’s complete medical his-
tory; (c) review of the results of any clinical or 
laboratory testing; (d) did the doctor consider 
other facts regarding exposure, duration, etc.; 
(e) did the doctor consider all other causes; 
(f) did the doctor sufficiently explain why 
each of the other causes should be ruled out.24 

In the situation where a claimant were 
able to establish that they were in good health 
prior to 9/11, with no genetic predisposition 
to cancer, no signs of developing cancer in 
their medical history, then it stands to reason 
that cancer would not ordinarily develop 
in such an individual absent a major insult 
to their health. If endometrial cancer has 
developed and there is no other major toxic 
exposure that can be identified other than 
9/11 toxic dust exposure, then that differen-
tial diagnosis should be regarded as sufficient 
proof of causation that 9/11 was the likely 
cause of that cancer. 

Conclusion
Any claimant that has had their claim 

denied should be advised to retain a medical 
expert to help them at their appeal hearing 
and do their best to argue differential diagno-
sis.  It cannot be emphasized enough that this 
is purely a theoretical solution to the problem, 
and it is still possible that the VCF will main-
tain their denial. The VCF has demonstrated 
a clear preference to enforce bright line rules. 
However, it has been demonstrated to work 
in the courtroom. The call to action here is to 
argue differential diagnosis at the VCF appeal 
hearings using the same format that was used 
in these court cases. This is the best argument 
that can be made under the circumstances. 

Jaquay B. Felix is an associate in the 
Mass Tort Litigation Department at Napoli 
Shkolnik, PLLC and specializes in maximiz-
ing the recovery of those who have been 
devastated by the aftermath of the World 
Trade Center disaster. 
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it. The statewide rule also expanded the catego-
ries of cases that fell within its compass; while 
the Second Department rule only applied to 
negligence actions, the statewide rule applies 
to “any action for personal injury.” 

One of the critical differences between the 
old rule and the new one is that under the 
new rule, bifurcation is no longer the default 
position. Nevertheless, despite the fact that 
the statewide rule did not contain the pre-
sumption in favor of bifurcation that was the 
hallmark of the former Second Department 
rule, courts within the Second Department 
have continued to apply that presumption 
and have “inflexibly” required bifurcation in 
nearly all cases.13 

Overturning Precedent
The Castro Court recognized that the 

advantage of bifurcation “is that if the liability 
issue is determined in the defendant’s favor, 
there is no need to try damages, which can 
involve expensive expert witnesses and other 
proof.”14 However, the court noted that if the 
same experts would have to give testimony on 
both liability and damages, bifurcation would 
result in expensive experts having to testify 
twice, thereby undercutting the cost-savings 
that bifurcation is supposed to encourage.15 

And, even though “evidence of the gravity 
of the plaintiff ’s injuries may engender sym-
pathy for the plaintiff and thereby pose a risk 

of prejudice to the defendant,”16 the Second 
Department, citing the Court of Appeals’ 
decision in Bennetti v. New York City Transit 
Authority,17 declared that a limiting instruc-
tion to the jury suffices to dispel this potential 
prejudice.18

In fact, the Castro Court noted that bifur-
cation can serve to prejudice the plaintiff ’s 
case. Since a verdict in favor of the defendant 
on liability means that jury service will end 
earlier, the court recognized that knowledge 
of that fact “might improperly incentivize at 
least some jurors” to find for the defense on 
the issue of liability.19 

The Second Department also emphasized 
that its trial courts’ “strict[ ] and inflexibl[e]” 
rule in favor of bifurcation20 contrasts with 
the approach adopted by the other depart-
ments and with the standard set forth in 
Section 202.42.21 

In light of this, the Castro Court directed 
that the trial courts must abandon their prior 
rigid approach, and, guided by the standard 
set forth in the statewide rule, exercise discre-
tion in determining whether a trial should be 
unified or bifurcated.22 

Bifurcation, said the Court, is “not an abso-
lute given,” and “it is the responsibility of the 
trial judge to exercise discretion in determin-
ing whether bifurcation is appropriate in light 
of all [the] relevant facts and circumstances.”23

Applying the New Rule
Applying this standard, the Second 

Department held that the trial court had 
failed to “exercise its available discretion” 

when it denied Castro’s motion for a unified 
trial due to its rigid insistence that “a bifur-
cated trial was strictly required by the Second 
Department’s rules.”24 

Here, the issues of liability and Castro’s 
injuries were intertwined, and by prohibit-
ing Castro’s treating neurologist from testi-
fying about the results of diagnostic testing 
of his brain, the trial court prevented the 
expert from explaining how the nature and 
extent of Castro’s brain injuries supported 
the opinion that Castro had sustained his 
injuries from a fall and not by lifting wooden 
planks.25 Bifurcation in this instance did not 
bring about “a fair resolution of the action,” 
as required by Section 202.42, but instead 
deprived Castro of a fair trial. 

Accordingly, the Castro Court reversed 
the judgment of the lower court, set aside the 
verdict, granted Castro’s motion for a unified 
trial, and remanded the case for a new trial.

Conclusion
Castro eliminates any question as to 

whether the presumption of bifurcation con-
tained in the former Second Department 
rule still exists. It does not, and a bifurcated 
trial in personal injury actions in the Second 
Department is no longer the “default” posi-
tion. Trial courts in the Second Department 
now must consider all of the relevant facts and 
circumstances to determine whether bifurca-
tion will (1) clarify or simplify the issues, and 
(2) achieve a fair and more expeditious reso-
lution of the action. Only if both prongs are 
established will bifurcation be appropriate. 

A deeper current also runs through the 
decision. Castro serves as a clarion call to 
trial courts that knee-jerk rulings based on a 
county’s past customary practice rather than 
on careful adherence to the specific dictates of 
CPLR and the Uniform Rules can constitute 
reversible error. Both aspects will significantly 
affect the landscape of personal injury trial 
practice in the years ahead. 
Ameer Benno is an attorney with the law firm 
of Block, O’Toole & Murphy, LLP, where he 
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The Amistad Case: A Reenactment  
of the Landmark Case 

The Diversity & Inclusion Committee of the Nassau County Bar Association and the 
Nassau County Office of Youth Services joined forces to support the youth of Jack & 
Jill Nassau County in their presentation of The Amistad Case: A Reenactment of the 
Landmark Case. This is the second time that DOMUS has hosted a reenactment of 
a civil rights case with Jack & Jill in honor of Dr. Martin Luther King, Jr. on the King 
National Holiday.  Photo by Hector Herrera
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