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Uber Drivers’ Pay Suit ‘Classic’ Class Action, Judge
Says
By Dorothy Atkins

Law360, San Francisco (February 8, 2018, 10:01 PM EST) -- A California federal judge on Thursday
appeared open to certifying a class of Uber drivers who claim that the ride-hailing giant shorts
drivers by paying them based on the actual distance they drive, instead of on the inflated projections
Uber charges passengers, saying it seems to him that it’s a “classic case of a class action” based on a
form contract.

 
At the start of a hearing in San Francisco, U.S. District Judge William Alsup asked counsel for Uber
Technologies Inc. and lead plaintiff Martin Dulberg if they wanted to submit their arguments on the
briefs. The judge said it’s not necessary for them to make argument, because it seems like the class
should be certified.

 
"I don’t think I need argument,” Judge Alsup said. “It seems to me this is a contract — this is a form
contract — and it's the same issue for every driver that is in this class. It’s the classic case of a class
action."

 
But Uber's attorney, Randall W. Edwards of O’Melveny & Myers LLP, requested to be heard, which the
judge granted. Edwards argued that the class can't be certified, because the class members have
individualized affirmative defenses. For example, Dulberg is subject to a waiver and estoppel
affirmative defenses, he argued.

 
Also, Edwards said the case is different from other class actions over contracts, because discovery
revealed that most of the drivers were “better off” and were overpaid due to Uber’s upfront pricing
model. There has never been a case in which the courts have interpreted a form contract to apply a
certain way to only a portion of the people in the class, he argued.

 
But Dulberg's attorney, Paul B. Maslo of Napoli Shkolnik PLLC, echoed arguments made in briefs
that they could narrow their class definition to include only those drivers who lost out due to Uber's
pricing model. Maslo added that they have a list of all of the drivers who would be in that redefined
class, which includes about 4,600 drivers.

 
During the hearing, Judge Alsup noted that Uber might lose out twice if the class is successful: once
for overpaying the drivers who benefited from the upfront pricing model and once for having to pay
out to those who were shorted fares. The judge didn’t rule at the end, but he told the parties he
would issue an order within a week.

 
The fight over class certification is the latest happening in a suit that Dulberg launched in February
2017. The suit claims that Uber charges passengers a fare before their ride begins, based on an
aggressive and often inflated projection of the distance and time involved in a particular ride. Then,
instead of paying drivers their percentage of the initial fare, Uber allegedly pays drivers based on the
distance and time they actually drive and pockets the difference, according to the complaint.

 
In August, Judge Alsup nixed Uber’s bid to dismiss the case. Judge Alsup cited some
inconsistencies in Dulberg’s complaint, but he found that Dulberg’s description of Uber’s allegedly
misleading charging methods was good enough to proceed.
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Dulberg is represented by Paul B. Maslo of Napoli Shkolnik PLLC.
 

Uber is represented by Randall W. Edwards of O’Melveny & Myers LLP.
 

The case is Dulberg v. Uber Technologies Inc. et al., case number 3:17-cv-00850, in the U.S. District
Court for the Northern District of California.

 
--Editing by Jack Karp.
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